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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND 
HURDLE HENSLEY ...... , ........... . Plai1itiff in Error. 
v. 
C9MMONWEALTH OF VIRGINIA ... Defendant in Er:ror 
To the Honorable Judges of the 8up1reme Court of Appeals of 
Virginia: 
The petition of Hurdle Hensley respectfully represents: . 
That a copy of this petition was this 27th day of June, 
1.941, delivered to Boyd Stephenson, Commonwealth's Attor-
ney for Hghland County, Virginia. 
That petitioner is aggrieved by a final judgment of the 
Circuit Court of Highland County, Virginia rendered -on May 
3, 1941, in a · certain proceeding, then therein pending unde~ 
the name and style of the Commonwealth of Virginia against 
Hurdle Hensley, whereby petitioner was adjudged guilty o~ 
stealing cattle in Highland County, Virginia, and was sen-
tenced to a term of two years in the penitentiary. A trans-
cript of the record accompanies this petition, and is prayed 
to be read as a part hereof. · 
Upon the rendition of the verdict, petitioner, by counsel, 
moved the court to set aside the verdict of the jury and grant 
him a new trial upon the following grounds : 
( 1) Because the demmTer to the indictment was not sus:-
tained. · 
* (2) Because the court failed to strike the evidence 
on behalf of the Common~ealth on the grounds that 
there was a variance between the allegations in the indictment 
and the proof offered in evidence. , 
(3) Because the court refused to dismiss the prosecution on 
the ground that the venue had not been presented with the 
suffi.cency required by law. 
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FACTS 
Petitioner was indicted and charged "on the . . . . . . day 
of July, 1939, in the said County of Highland, eight rising 
two-year old cattle of the value of five hundred dollars ( $500) 
of one Herbert G. Patterson, Allen B. Patterson, L .. p. Wichel, 
and John P. Wichel, then and there unlawfully and feloniously 
did steal, * * * * *". During the trial of the case the in-
dictment was changed to read "three steers of the value of 
one hundred fifty dollars ( $150.00) of the goods. and chattels 
of one Herbert G. Patterson * * * * *". 
Upon arraingment a plea of not guilty was entered, a trial 
by a jury was had, and the verdict and judgment complained 
of rendered. 
Petitioner is a farmer, living in Rockingham County, Vir-
ginia. 
Herbert G. Patterson owned a 418 acre tract of land near Mill 
Gap, in Highland . County, Virginia, on wJ1ich were placed 
140 head of cattle in the spring of 1939. TheS'e cattle 
3* *were the property of Herbert G. Patterson, his two sons 
and his son-in-law. The Herbert G. Patterson cattle 
were branded with a· straight mark on their right hil), the 
end of both ears were cut off and the long hair of their tails 
was cut off. One of the son's cattle had the same mark as 
that of the father and in addition had a nip from under the 
right ear. The other son's cattle were marked similar to 
the father's except there was a nip out of the left ear. The 
son-in-law's cattle were branded with a straight mark on the 
ieft hip and a swallow-fork in each ear and the hair on the 
tails were not clipped. (Re~ord p. 57-58). Mr. Patterson 
discovered that 8 cattle were missing on the 23rd day of October 
( Record p. GO). Three of the missing cattle belonged to Her-
1.,ert G. Patterson. three to Mr. Wichel, the son-in-law·, and one 
each belonged to Mr. Patterson's two sons (Record p. 60). 
Jake Hise, an employee of Mr. Patterson, on the above men-
tioned farm, testified that during the first week of July, l.939, 
when he went to work one morning, he noticed truck tracks 
m the Patterson pasture to the stock pens and that there was 
evidence that cattle had been loaded at the pen. ( Record p. 
79). · 
The Office Manager of the· Martinsburg Livestock Company, 
of Martinsburg, West Virginia, testified that on July 7, 1939, 
R~bert Layman sold 8 cattle at the Martinsburg Market and 
· the check in payment of same was introduced over the 
4«· objection of the petitioner (Record p. 10). *The check 
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a.nd after banking hours that evening payment of the same 
wa:s stopped ( Record p. 52)., 
Luther T. Kaylor, testified that he was on employee of the 
Martinsburg Livestock Company, Inc., and that on July 7, 
1939, a truck load of cattle was brought to the yards and he 
assisted in unloading the cattle therefrom and that the peti-
. tioner drove the truck which carried the cattle. ( Record p. 
· l!l-20) . He further testified that the tails of the cattle had been 
bobbed, and that he did not talk to the petitioner ( R~cord 
p. 21). . . He further testified that he had dinner at the same 
table in the lunch room with the petitioner.· He testified "now 
if some of them was branded on the left hip, I didn't see it" 
( Record p. 26). He further testified ( Record p. 27) that ~he 
Martinsburg Livestock Company, Inc. at the Old National 
Bank, at Martinsburg, West Virginia, on the 26th day of 
June, 1940, had an account. (Record p. 55), while A. W. 
Miles, assistant cashier, of the Old National Bank of Martins-
hurg, West Virginia, testified that the Martinsburg Livestock 
Co., Inc., on the 26th day of June, 1940, had no account in 
the · Old National Bank of Martinsburg, West Virginia. 
E. E. Kiser, State of Virginia policeman, · witness for 
Commonwealth, stated that the truck in question which hauled 
the cattle belonged to Frank L. Hensley and that he 
5* had never *seen Hurdle Hensley drive the same. (Re;. 
cord p. 90-93) . 
Hugh Neff, a Commonwealth witness, testifie<l that he had 
seen Frank Hensley and the other younger boys with the 
truck but he had never seen Hurdle Hensley with the same 
( Record p. 94-95), and there is no evidence at all in the record 
that Hurdle Hensley owned the truck in question or was ever 
seen with the same or had access thereto. 
On the evening of May 2, 1941, after the CoW)lonwealth 
had rested and after the defense rested the court adjourned 
until 9 a. m., Saturday, May 3, 1941. Prior to the convening 
of court on May 3, 1941, Layton W. Hensley, the father of 
the petitioner, confessed to the petitoner that he, in company 
with Frank Hensley and Nelson Hensley, was guilty, and on 
that morning made a complete confession in the presence of 
his counsel, and counsel for the Commonwealth. 
Layton W. Hensley then took the witness stand on behtµf 
of the petitioner and as the court reporter was absent on that 
day the written confession which he made is a part of the 
1•ecord which is in substance the testimony from the stand. 
Layton W. Hensley stated that the cattle were taken on the 
eYening of July 6, 1939, by Frank Hensley and Nelson Hen-
sley and himself (Record p. 112). 
-
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That the cattle were taken through the State of Virginia 
to Hagerstown, Maryland, stoc~ yard (Record p. 114) and 
as there was . no sale there that day, the cattle were 
fl* *unloaded and watered at that point and then reloaded 
and taken to Martinsburg, West Virginia. That the 
cattle were carried in a G. :M. C. truck which was owned by 
Frank Hensley. 
Layton Hensley further testified that he knew Patterson 
and talked to him relative to the cattle short time prior to 
the theft thereof and that he ·was familiar with the land on 
which the cattle were grazing (Record p. 116). 
Layton W. Hensley further testified that Frank Hensley took 
the cattle to the stock yard and he remained in the towi;i of 
Martinsburg as he ( Layton Hensley) was known at the stock 
yard and did not wish to be detected and that Nelson Hensley 
remained away from the stock yard. That after payment of · 
the check was stopped, Frank Hensley, several times there-
afte1·, in the company of Layton Hensley and Nelson Hensley 
went to Martinsburg, W. Va., in an effort to secure the check 
cashed at which times Frank Hensley went to the bank while 
Layton Hensley and Nelson Hensley remained under cover. 
Layton Hensley further testified that when he in company 
with Frank Hensley and Nelson Hensley (his own half-
brothers) returned home after selling the cattle in Martins-
buri~, that Hurd]e Hensley was working on the farm which 
he ( Layton Hensley) owned. 
Hurdle Hensley then took the witness stand in his own 
behalf and testified that he knew nothing whatever about 
the larceny of the cattle until he was arrested in 
7* *1941 and charged therewith. He further testified that 
he recalled his father being absent from his home dur-
ing the date in question for several days and that he . re-
called during the absence of his father, he was hauling wheat 
and plowing on the farm. 
ASSIGNMENT OF ERRORS 
Your pe~itioner says that in the trial of this action certain 
errors were committed by the trial court to his · prejudice 
and he makes the following assigmnent of errors to the trial 
court: 
( 1) That the court erred in overruling the demurrer of 
your petitioner to the indictment. 
( 2) That the court erred in permitting over the objection 
of the petitioner amendment of ~he indictment rendered in 
Baid cause. 
Hurdle Hensley v._ Commonwealth of Virginia 5 
( 3) That the court erred in allowing the introduction of 
the fact in question for the reason that it showed the commis-
sion of more than one felony. 
( 4) That the court erred in allowing the introduction 
8* of a check in evidence which was given fo1· the pur-*chase 
price of 8 cattle instead of the 3 cattle alleged to have 
been stolen in the amended indictment. 
( 5) That the court erred in failing to strike the evidence on 
behalf of tl1e Commonwealth because of a variance between 
the allegations in the indictment and the proof offered in sup-
port thereof. 
( 6) That the court erred in failing to dismiss the prosecution 
on the ground that venue had not been sufficient proof as re-
quired by law. 
( 7) That the court erred in failing to set aside the verdict 
of the jury as contrary to the law and the evidence. 
Therefore, because of the reasons and errors specifically 
afore-assigned and for other errors apparent on the face of 
the record to be hereinafter assigned, committed by the trial 
court to his prejudice, your ~etitioner prays that a writ of 
error and supersedeas to said verdict and judgment be awarded 
him and that the same be set aside and a new trial awarded 
your petitioner; and to that end that this court may read 
the record in this cause, and your petitioner does hereby adopt 
this petition as a brief in this cause. 
A carbon copy of this petition has been delivered to Boyd 
Stephenson, Commonwealth's attorney, for Highland County, 
Virginia, the same being delivered on June 27, 1941, at 
Staunton, Virginia, within the judicial circuit where 
9* this i•is tried, the said Boyd Stephenson being the attor-
ney who appeared for the Commonwealth in the trial 
· of this cause. 
Dated at Harrisonburg, Virginia, June 27, 1941. 
Respectfully submitted, 
RUSSEL M. WEAVER 
CHARLES A. HAMMER 
Attorneys for the Plaintiff-in-
Error, Hurdle Hensley. 
COUNSEL'S CERTIFICATE OF ERROR 
I, Chas. A. Hammer, an attorney practicing in the Supreme 
Court of Appeals of Virginia, do certify that in my opinion 
it is proper that the judgment of the Circuit Court of High-
land County in the cause of the Commonwealth v. Hurdle 
Hensley, of which the record and bills of exception are annexed 
--
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hereto, should be reviewed by the Supreme Court of A11peals 
of Virginia, and the same should be reversed and annulled 
and a new trial granted. 
Given this 27th day of June, 1941. 
10* 
CHARLES A. HAMMER 
*ARGUMENT 
Indictment and Amendment thereto. 
Assignment of errors Nos. 1 and· 2 will be discussed under 
this heading. 
The Petitioner demurred to the indictment on- the ground 
that it was apparent from the face thereof that there was 
more than one crime committed and that the goods and chattels 
that were stolen belonged to different people and it was not 
.alleged on . the face of the indictment that the same . were 
taken f1·0111 the same place as the bill of particulars alleged 
that they were taken from Blu~Grass Magisterial District. 
It is a well settled rule of_ law that only one crime can be 
charged in the same count. It is well settled that if, on the 
same expedition there are several distinct larcenous takings, 
as taking the goods of one person at one place and afterwards 
taking the goods of another person at another place, and so on, 
as many crimes are committed as there are several and dis-
tinct takings. And such separate crimes can not be charged 
in the same count. The general rule appears to be that where 
it is alleged in one count of an indictment that articles be-
lon~ing to different owners were stolen by the accused, the 
indictment must allege that the goods were stolen at the same 
time and place. This is for the reason that the court can 
not assume that, where articles were stolen from different 
persons, they were all stolen at one and the . same time. 17 
R. 0. L. 54. 
After the defendant had made his. plea Qf not guilty, 
11 * *the court, over his objection, allowed the indictment 
to be amended from eight cattle, the property of Herbert 
G. Patterson, Allen Patterson, and others, to three cattle, 
the property of Herbert G. Patterson. It is respectfully sub-
mitted that the allowance of the said amendment changed the 
nature of the offence charged and does not conform with Sec. 
4878 of the Code of Virginia, in that in the original indictment 
he was charged with three separate and distinct larcencies 
and in the amended indictment the same charged the offense 
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ticularity the place from which they were taken. Herbert 
G. Patterson testified that he owned three large farms in High-
land County in different sections of the said county ( Record 
p. 57) and this caused such a variance that it amounted to 
more tha:q a defect in form and so should not have been allowed. 
Variance between the Allegations and Proof. 
Bill of Exceptions Nos. 3, 4, ·and 5 will be treated jointly. 
On Record pa~e 10, the followjng <1uestion was asked Dr. 
A. W. Cline: "I hand you this check, Doctor, and ask you if 
this is check issued in payment of those eight cattle?". Ob-
jection to this question was made and overruled, and it appears 
from the quest1011 that definitelv the attorney for the Common-
. wealth was asking and attempting to prove the larceny of 
other cattle than those with which petitioner was charged 
and which was bound to prejudice his case in the eyes of the 
jury. The said check was introduced by the Cornmon-
12* wealth *over the objection of the accused, to which 
exception was taken, and no where in the record is there 
any evidence that this check was given in payment of the 
cattle charged in the indictment but rather it is the payment 
for the eight cattle alleged in the original indictment, the 
check being in the sum of $464.07 and' the indictment charges 
larceny of cattle in the sum of $150.00. The only direct evi-
dence which connects Hurdle Hensley with possession of the 
cattle is by Luther T. Kaylor (-Record. p. 20) w.herein he 
states that Hurdle Hensley brought the cattle to the stock 
yards in Martinsburg, West Virginia. The same witness 
testified (Record p. 21) there was a straight mark brand on 
the right hip of the steer. He further testified (Record p. 
21) the tails were bobbed. Herbert G. Patterson testified 
( Record p. 64) that the three cattle belonging to his son-in-
la.w, L .. P. Wichel, were branded with a straight mark on the 
left hip. The witness testified on cross-examination ( Record 
p. 30) that at least three of the cattle had a brand on the right 
hip. 
The above is the only direct proof in the record relative 
to the Patterson cattle at the stock yards in Martinsburg, 
. West Virginia, and even this proof is not sufficient to carry the 
burden imposed upon the Commonwealth to get a conviction, 
for the reason that no where in the record, and even by the 
evidence of Kaylor himself, has it been proven that the ·three 
cattle referred to were the cattle of Herbert G. Patterson. 
They could just as well have been the cattle of Patterson's 
son-in-law or his two sons. There is no evidence relative 
---
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to the ear marks on the cattle which distinguished the 
13* usame among the various owners. 
'l'he indtc11aent further charged that the cattle were 
stolen from Herbert G. Patterson's land in Highland County, 
., Virginia, and no where in the evidence has it been shown th:~£ 
Hurdle Hensley had been in the said county save and except 
fifteen years before. And by the Commonwealth failing to 
prove this allegation in the indictment, there was such a 
variance between the allegation and the proof that the learned 
trial court should have striken the evidence of the Common-
wealth. 
VENUE 
The most important legal question in this case arises under 
hill of exception No. 6 wherein the petitioner moved the trial 
court to dismiss the prosecution of th~ case on the ground 
that the venue had not been presented with the sufficiency re-
quired by law and which motion the court overruled and the 
petitioner, by counsel, exceJ)ted. Upon ruling of the said 
motion the court on page 142, of the record, said "This que~~ 
tion is a serious one, but the court is of opinion that venue 
can be proved by circumstantial evidence as well as direct 
and positive evidence and the court is of opinion that taking 
all the evidence in this case and hearing it as a whole-both 
direct and circumstantial-that reasonable men might differ 
as to whether venue had been properly proven as required by 
faw. an.d if the court is correet about this, then it is 
14* a matter ~that should be submitted to the jury to 
determine and the court decline to grant the motion and 
doth overrule the same." 
As stated in We.~t v. Commonwealth, 125 Va. 747, the Com-
monwealth is as much bound to prove the venue as to prove 
the larceny itself. "The evidence to prove it, however, may 
be either direct or circumstantial." This case, further quot-
ing Richardson's case, 80 Va. 124, said: 
"If tlle eYidence ra.1ses a violent presumption that the offence 
was committed in the county mentioned in the indictment, 
it will be sufficient." 
Kelley v. Oorwmonwealth, 140 Va. 522: 
''Venue, it is true, will not be presumed, but must be 
proved, and the burden is on the Commonwealth to prove it; 
hut in the absence of any direct evidence on the subpect, by 
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either party, the court will not for that reason reverse the 
judgment of the trial court if it can see from the indirect 
evidence disclosed by the record that the jury could not have 
had a reasonable doubt that the offence was committed within 
th.e venue laid in the indictment." 
The learned trial court was correct in the statement that 
the jury could decide the venue by direct or circumsta.ntial 
evidence, as shown from the above mentioned cases, but as 
shown by the Kelley case above cited there was direct evidence 
which was unrefuted by the Oommonwealth, that Hurdle Hen-
sley had not been in Highland County during the time w~en 
the cattle were stolen. This dire~t evidence was given by 
Layton W. Hensley who testified that he, in company with his 
half-brothers, Nelson and Frank Hensley, stole the 
15* said cattle. There is further direct *evidence by the 
petitioner himself that he was not in the County of 
Highland. There is direct evidence by the Commonwealth that 
Hurdle Hensley had been in the county twelve years prior to 
this alleged offence ( Record p. 87), and this direct evidence 
is uncontradicted save by circumstantial evidence that the 
cattle were missing from the pasture. 
Jolly v. Oom,monwealth, 136 Va. 756. This case being an 
indictment for larceny the court at page 767 had this to say: 
"It was clearly shown that the burglary was committed in 
Jfopewell, and therefore the error in refusing any instructions 
.upon the question of venue was, as to that offense, harmless. 
But the evidence was conflicting as to whether the accused 
ever had the stolen tires in his possession at any time in 
Hopewell and the evidence failed to show that the other two 
lloints in the county at which, according to the evidence . of 
the Commonwealth, he did have them were within a mile of 
the corporate limits. * * * *. The evidence in the record 
before us did not warrant the verdict because it did not either 
inferentially or directly fix the venue within the jurisdiction 
of the court." 
As is shown by the cases heretofore cited the burden is on 
the Commonwealth to prove venue as well as jurisdiction and 
in examining the record in this case at no point has the Com-
monwealth ever intimated or attempted to show that the 
defendant, Hurdle Hensley, was ever in the possession 
16* of the *cattle in Highland County, nor for that matter 
at any place within the State of Virginia. Jolly v. 
Oornmonweaith is directly on all fours with the case in ques-
tion as the Commonwealth has not shown either inferentially 
or directly tht Hurdle Hensley was in the venue of the ·court. 
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CONCLUSION 
The trial court refused to set aside the verdict as contrary to 
the law and the evidence which is th·e petitioner's Bill of Ex-
ceptions No. 7 which will be discussed herein. 
Upon study of the record in its entirety it is very apparent 
that the evidence introduced by the Commonwealth was con-
fusing and at variance with the indictment on which the case 
was actually tried. All of this evidence was circumstantial 
and the onlv direct evirlence was by the self-confesserl cmnmit-
ter of the larceny so the trial court erred in refusing to set 
a.side the verdict. 
The above statement coupled with the germaine point in 
the case that the commonwealth failed to prove, that which 
it is bound to prove under the law, namely venue, by any 
evidence whatsoever on which reasonable men might disagree 
clearly shows that the verdict should have been set aside. 
17* *The learned trial comt clearly stated the law, but 
there was so much evidence introduced that in the 
mental recapitulation of the same at the time of trial it was 
:impossible to see the case ai, a whole as might be seen from 
a careful perusal of the written evidence thereof. Petitioner, 
therefore, insists that the learned l<:>wer court erred in the 
particulars hereinbefore referred to and the verdict should be 
reveiwed, reversed, and anri.ulled and a new trial be granted 
him. · 
Respectfully submitted, 
RUSSELL M. WEAVER 
CHARLES A. HAMMER 
By Counsel. 
I acknowledge receipt of a copy of the foregoing petition 
this 27th day of· June, 1941. 
Received June 28, 1941. 
BOYD STEPHENSON, 
Commonwealth's Attorney for 
Highland County, Virginia. 
M. B. WATTS, Clerk. 
Writ of Error and Supersedeas awarded. No bond. Staun-
ton, Va. July 16, 1941. 
HENRY W. HOLT 
Received July 17, 1941. 
M. B. W. 
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RECORD 
VIRGINIA: 
County of Highland, to-wit: 
Pleas before the Circuit Court for the County of Highland 
at the courthouse of said County, on the 20th day of June, 1941. 
Be it remembered, That heretofore, to-wit: at a Circuit Court' 
held for the said county at the courthouse, on the 22nd day 
of April, 1941, W. H. Dudley, W. B. Folks, William G. Snyder, 
S. S. Sullenberger, Ira D. Gutshall, Russell F. Irvine, and 
A. Lee Lockridge were elected, tried and sworn as a regular 
grand jury of inquest in and for the body of the County of 
Hi.ghland, and having received their charge retired to consult .. 
of their indictments and presentments; and after some time 
returned into court with and indictment against Hurdle Hen-
sley for a felony, which -with the endorsement thereon by the-
foreman is as follows: 
COMMONWEALTH OF VIRGINIA, 
COUNTY OF HIGHLAND, to-wit: 
In the Circuit Court of said County: 
The grand jurors of the Commonwealth of Virginia in and · 
f01• the body of the County of Highland, and now attending the 
said Court at its April T.erm, 1941 upon their oaths do pre-
s~'nt that Hurdle Henslev on the ...... day of July, 1939, 
in the said County of Highland, three rising two year old 
cattle, to-wit: three steers of the value of One Hund1·ed Fifty 
( $150.00) Dollars, of the goods and chattels of one Herbert 
G. Patterson, and from the possession of the said Herbert G. 
Patterson then and there being found, then and there· unlaw-
fully and feloniously did steal, take and carry away;, 
page 2 ~with intent to deprive the owner thereof, against the 
peace and dignity of the Commonwealth of Virginia. 
This indictment is found upon the evidence of Herbert G. 
Patterson, .Allen B. Patterson, L. P. Wichel, John G. Patterson, 
Luther T. Kaylor, Hannis Porter, and 
witnesses sworn and sent before the grand jury to testify. 
Endorsed: A True Bill, WM. C. SNYDER, Foreman. 
. And at another day, to-wit: At a Circuit Court of High-
land County continued to be held at the courthouse thereof 
on Friday, the 2nd day of May, 1941. 
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COMM:ONWEALTH OF VIRGINiA 
v. Indictment for Felony 
HURDLE HENSLEY 
This day came the attorney for the Commonwealth, and 
the prisoner appeared in discharge of his recognizance, and 
being arrainged pled not guilty to the indictmenut. And a 
panel of nineteen ( one of the twenty summoned by the sheriff 
failed to appear on account of sickness) jurors, summoned by 
the sheriff of this county, were examined by the court, all of 
which were found free from all legal exceptions. Thereupon 
. a list of three persons furnished by the judge . of this court 
and selected by said judge from the list furnished by the .iu"v 
commissioners on file in the Clerk's Office were summoned by 
·the sheriff of this county, one of whom was found free from 
all legal exceptions, making a panel of twenty jurors free 
from all legal exceptions. Thereupon the O>mmonwealth 
struck from the panel, four of the said jmors, and the accused 
struck four from the panel, leaving the fo1Iowing 
page 3 ~twelve, to-wit: A. B. Nelson, Wm. W. Hevener, Lurty 
Arbogast, Dennis Gwu, Paul L. Mauzy, J. Frank 
Terry, Wm. Mason Armstrong, J. Winfred Propst, Geo. H. 
Graham, J. G. Helms, Charles W. Samples, and A. J.. Blagg, 
to serve as jurors according to law, who being elected, tried 
and sworn the truth to speak upon the issue joined, having 
lteard opening statements of counsel and having heard the 
evidence were adjourned over until tomorrow morning at nine 
o'clock, the Commonwealth's Attorney stating, "We rest," 
reserving the right to put one witness on the stand in the morn-
ing, and the attorney for the defendant stating, "We rest." -
.And now at this day, to-wit: At a Circuit Court of Highland 
County continued to be held at the courthouse thereof on 
Saturday, the 3rd day of May, 1941. 
COMMONWEALTH OF VIRGINIA 
v. Indictment for a Felony 
HURDLE HENSLEY 
This day came the attorney for the Commonwealth, and the 
prisoner appeared in discharge of his recognizance. And the 
same jury as of yesterday. 'fhe defendant took the stand to 
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Hensley, who testified that he and his two half brothers, Frank· 
Hensley and Nelson Hensley, had stolen the cattle described 
in the indictment, and that Hurdle Hensley lmew nothing 
about the matter. Whereupon the Judge of tllis court issued 
a bench warrant for the said Layton W. Hensley and placed 
the same in tl1e hands of the sheriff. The jury having fully 
heard the evidence and argument of counsel retired to consult 
of their verdict, and after some time returned into Court 
with the following verdict: ''We the jury :find Hur-
J>age 4 }dle Hensley, the accused in the within indictment, • 
guilty and :fix his punishment at two years confine-
ment in the Virginia penitentiary." 
Signed: P. L. MAUZY, Foreman. 
Thereupon the defendant by his counsel moved the court to 
Ret aside the verdict as contrary to the law and evidence which 
motion the Court overruled and to which action of the Court 
tllP. defendant except~d. 
·whereupon it is considered by the court that the accused, 
H nrdle Hensley, be confined in the penitentiary for a period 
of two years at hard labor. 
On the motion of the defendant by counsel, it is ordered that 
the operation of this order be susupended for the period of 
sixty days and tl1at the defendant be released from custody 
upon his execution of a bail bond of Five Thousand Dollars 
( $5000.00) with sufficient security payable and conditioned 
according to law. 
r1a.ge 5 } V I R G I N I A : IN THE CIRCUIT COURT OF 
HIGHLAND COUNTY. 
COMMONWEALTH . . . . . . . . . . . . . . . . . . . . . . . . . . . . Plaintiff 
v. 
HURDLE HENSLEY ......................... Defendant. 
The following evidence on behalf of the plaintiff and de-
fendant, respectively, as hereinafter denoted, is all the evidence 
which was introducd at the trial of this case at the April Term, 
1941, of the Circuit Court of Highland County, heard on the 
2nd day of l\Iay, 1941. Motions and objections, rulings, and 
exceptions to the rulings of the court were made during the 
progress of the trial as herein set forth in this certificate. 
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. By Mr. Weaver: 
If Your Honor please, we move to demur to.the indictment. 
The indictment reads that "Hurdle Henlilley, on the 
page 6 ~ ..•.•• day of July, 1939, in the said county of High-
land, eight rising two year old cattl~ 9f the value of 
FIVE ($500) HUNDRED DOLLARS of the goods and chat-
tels of one Herbert G. Patterson, Allen B. Patterson, L. P. 
Wichel and John G. Patterson," and so forth. Now, if Your 
Honor please, it is apparent from the face of the. indictment 
.. that there are more than one crime; in other words, that the 
goods and chattels that were stolen belonged to different people. 
Now it is not alleged on the face of it that filley were taken 
from the same place. The bill of particulars says they were 
taken from Blue Grass Magisterial Districts. In other words, 
Your Honor, the substantive law is that separate and distinct 
act or offences are separate and distinct crimes. Now from 
the face of the indictment, it would appear that these eight 
different cattle, belonging to :five different people, and were 
taken, accoring to the allegations, from the Blue Grass Dis-
trict. . 
By Mr. Taylor: 
Mr. Weaver, it says more that that. It says they were 
taken from the pasture of the Patters~ns in the Blue Grass 
District. 
By fflle Court : 
Mr. Weaver, is your objection based on t~e ground that 
the names of various owners are not set out in the indictment? 
By Mr. Weaver: 
No, sir. Of course, if the evidence-of course, it is proved 
that all these men owned all these cattle; it ·is perfectly all 
right- . 
By the Court: (Interposing) 
Of course, that would be a matter devolving on 
page 7 }the Commonwealth to prove at the time of the trial. 
By Mr. Weaver: 
Yes, sir. 
By the Court: 
I don't think your point is well taken and I'll have to ·over-
1-ule the demurrer. 
By Mr. Hammer: 
We desire to except to the court's ruling. 
By the Court : 
Are there any further motions? 
By Mr. Weaver: 
No, _sir. 
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MEMO: Following the empanneling of the jury, the follow-
ing motion was made by the Common.wealth: 
By Mr. Taylor: 
If Your Honor please, the Commonwealth moves the court to 
permit it to amend the indictment. The true situation that 
will develop from the evidence in this case is that the cattle 
were not joint property of the four parties. named in the in-
dictment but each of the parties owned some of the cattle, in-
dividually, making the eight of the list that were stolen. The 
Commonwealth would ask leave of the court to amend the in-
dictment to charge the theft, the larceny, of three cattle the 
property of Herbert G. Patterson and taken from his posses-
sion, and strike from the indic~ent the other three parties 
. and the other five cattle. 
page 8 ~ By the Court: 
Is there any objection to this motion on the part of 
the defense? 
By Mr. Weaver:· 
Yes, we object to it. 
By the Court: 
I think the Commonwealth is entitled to amend. I think this 
is true, that if fill.e defense is taken by surprise that you are 
entitled to continue it under the rule, as I understand it. I 
will permit the Commonwealth to make the amendment as set 
forth in the motion just made by Mr. Taylor, associated with 
the Commonwealth's Tuttorney. Are you gentlemen not going 
to avail yourselves of the right to a continuance? 
By Mr. Weaver: ; 
No, sir. 
Memo: Thereupon, the indictment was amended as to the 
number of cattle that were alleged to have been stolen, that is 
from eight to three, and they allege that they are the property 
of Mr. Herbert G. Patterson, and, further, the value thereof 
was changed to conform with the facts. 
·By Mr. Weaver: 
We object to the indictment and except to Your Honor's 
ruling. 
At 12 :15 o'clock P. M., · adjournment w~s taken· for lunch 
until 1 :15 o'clock P. M. 
page 9 ~ Afternoon session-May 2, 1941-Court convened 
at 1 :25 o'colck P. M. 
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EVIDENCE INTRODUCED ON BEHALF OF THE 
COMMONWEALTH. 
Dr. A. "\V. Cline, the first witness, testified: 
DIRECT EXAMINATION 
By Mr. Taylor: 
1-Q. You are Dr. A. B. Cline? 
A.A. W. 
2-Q. Where do you live, Dr. Cline? 
A. I live at Yellow Springs, West Virginia. 
3-Q. Are you in any way connected with the livestock market 
at Martinsburg, West Virginia? 
A. I was at this time. 
4-Q. I'll change the question. Were you in it in 1939, on 
July 7th, connected with it? · 
A. With the l\fartinslmrg Livestock Company? 
5-Q. Wit11 the Martinsburg Livestock Company. 
A. Yes, sir. 
6-Q. What was your connection with it? 
A. I was office manager. 
7-Q. Dr. Cline, do you know anything of the sale 
page 10 rto that Market on July 7, of a truck load of cattle 
by a person, Hubert Layman? 
A. Yes, sir, we had a sale to a man by that name. 
8-Q. Can you state to the jury ho'Y many cattle were sold 
on that day in the name of Hubert Layman? . 
A. Eight cows. 
0-Q. I lrnnrl vou this check, Doctor, and ask you if this is 
check issued in payment of those eight cattle. 
By Mr. Weaver: 
We object to this, if Your Hon~r, please. The indictment is 
for three cattle. He's asking about eight cattle. 
By Mr. Taylor: 
I propose to show that the three cattle alleged in the in-
dictment was three of these eight. 
By the Court: 
I think, Mr Weaver, that he can show that the three that 
are now "in the indictment were part of this check, sir. 
A. Yes, sir. 
Bv l\'Ir. Ham mer : 
·We want to except to the court's ruling. 
By Mr. Taylor: 
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10-Q. And Doctor, who is the payee of that check? 
A. Hubert M. Layman, Strasburg, Virginia. 
11-Q. Will you look at the back of it and see if it is en-
dorsed in the name of "Hubert A. Layman"? 
A. I take it to be that. I don't know about the middle in-
itial; it is blur1~ed there. 
pa;ge 11 } 12-Q. Doctor, did you see these cattle before 
they were sold? 
A. No, sir. 
13-Q. Did you see it-I'll ask you, first, was this check 
paid? · 
A. No, sir. 
14-Q. Why was it not paid? 
A. Well, its payment was stopped on it the following day. 
15-Q. Why was payment stopped on it? 
A. Well, after the check was issued, I think along about 
three o'clock or a little after-in the meantime, we had talked 
it over, this man coming from Strasburg, and, of course, we 
were pretty well acquainted up there and nobody seemed to 
lmow him. And we got back to Winchester that evening, 
Mr. Lovett went up to Strasburg and talked to some of the 
livestock dealers there. 
By Mr. Weaver: 
I object to that, if Your Honor, please. 
By the Court: 
No, you can't testify, sir, to what somebody else said to you. 
By Mr. Taylor: . 
He hasn't actually qone that yet. He was about to do that. 
You may state that you went to Strasburg and talked to cer-
tain residents and that you stopped payment on the check. 
A. Yes. 
By Mr. Taylor: 
It that true? 
page 12 } A. Yes, we wanted to be sure that the right man 
. got it. We are that way always. We like to kno,v 
that the proper man gets the check that it belongs to. 
16-Q. Now, Doctor, when did you stop payment on the check? 
A. On the next day, Saturday. 
17-Q. Did you, at any time thereafter, see the man who had 
the check? 
A. He came back on the following sale day, on Friday. 
18-Q. That's one week later? 
A. Yes. 
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19-Q. It the date of July 7, 1939, the date that the cattle 
were sold? 
A. YeK R'r. 
20-Q. Did someone on the following Friday, which would be 
J"uly 15-
A. (Interposing) Yes-no, 14th. . 
21-Q. ( con't. )--'-talk to you about this check? 
A. Yes, sir. 
22-Q. Did he have the check with him then? 
A. I don't know al1out that. Just wanted to know why the 
payment had been stopped. I told him we couldn't find out for 
sure that he was the right man and we did find out that he 
didn't live . at Strasburg. 
23-Q. What did he say when you told him that you fonnd 
out he didn't live at Strasburg. 
A. He said he didn't live at Skasburg, he lived at Middle-
burg; the cattle belonged to his mother but ·his 
page 13 ~mother had.a farm some three miles out of-I think 
three or four-four miles out of Strasburg and the 
cattle were brought from that farm to the stock yards down 
there. 
24-Q. Did he say anything about what he was anxious to 
get the money for? 
A. Said his mother wanted to. buy some horses or a couple 
horses. 
25-Q. What did you tell him on that occasion? 
A. I told him as soon as we could find out for sure that 
he was the rightful owne~ of the c!i-eck, I would release 
stopped payment. 
26-Q. What did he say in answer to that? 
A. Well, he said he needed-they needed the money to. buy 
the horses but said he would have to wait nntil he got it, or 
words to that effect . 
. 27-Q. Could you identify that man that brought you this 
check? I'll ask you to look in court here and see if you see any 
one? · 
A. This man over here looks very much like the man I saw 
down there ( i:r;tdicating the defendant). 
28-Q. Between the time of July 14, was this ·matter again 
b1•ought to your attention; I mean, did anybody bring the 
check back? 
A. You mean after that? 
29-Q. Yes. 
A. No, sir. 
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By the Court.: 
Mr. Taylor, he said "this man". There are a lot 
page 14 }of people in the court room. I thought-
By the Witness : (Interposing) 
How shall I desginate him? 
By the Court: 
Point to him. 
By Mr. Taylor: 
HO-Q Point to him. 
A. This man ( indicating the defendant). 
31-Q. Is that the defendant in this case? 
A. Yes, the defendant. 
32-Q. And after the talk with you on July 14, '39, you were 
not again approached about this check? 
A. No, sir. 
33-Q. Personally? 
A. I told him this, that if we found he was the proper person, 
;r would release stopped payment . 
. By Mr .. Taylor: 
I think that is all. 
By the Court: 
Let me ask you, Doctor, one question. 
Q. Did you issue that check as an officer of the Association? 
A. Yes, sir. 
Q. On the 7th? 
A. That is right, sir? 
Q. Who did you hand it to? 
A. Well, there was a helper in the office, I think, gave it 
to him. 
Q. You didn't hand it to him? . 
page 15 }- A. No, sir, the office is divided into two rooms 
and I was in the back room. 
By Mr. Stevenson: 
Your Honor, his name is signed to the check. Just take 
that and read your name and the payment. 
A. It is Martinsburg Livestock Company, A. W. Cline. 
By Mr. Stevenson: 
This is Dr. A. W. Cline. 
By the Court : 
That's entirely satisfactory. 
By the Witness: · 
I handed it to one of the office girls, I think, or whoever 
was helping in there and they delivered it ~t the window. · · 
By Mr. Taylor: 
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I'd like to offer this check in evidence and have it marked 
for identification. 
By ~Ir. Weaver: 
We object. 
By the Court: 
Objection to the introduction. 
By Mr. Weaver: 
Yes, at this time. 
By the Court: 
On what grounds? 
By Mr. Weaver: 
On· the ground that there is no evidence at all as yet rela-
ative to the cattle in this particular case. In other 
page 16 ~words, he hasn't linked up the first part of it yet. 
By the Court: 
Well, of course, it will have fo be linked up later. I'm 
letting him. introduce it on the theory that he will make out his 
case but it seems to be proper that this man, as an officer of 
the Livestock Company, signed this check and this defendant,. 
a week later, talked to him about it. I think it is proper under 
the circumstances and it is just one of the steps they have to 
take to introduce it at this time. 
By Mr. Taylor: 
Of course, we exJlect to connect it up. 
By the Court: 
Yes, you have to do that, of course. 
CROSS EXAMINATION 
By Mr. Weaver: 
1-X. Dr. Cline, was the Martinsburg Livestock Company, 
Incorporated, in business on June 2<>, 1940? 
A. June 26? Yes, sir. They were in business-we had-
I don't know what the first sale was but the 27th, that would 
be a week prior, wouldn't it; the 26th. We begun business the 
latter part of June. I don?t recall the exact date. 
2-X. You began busines~ · · 
A. (Interposing) In the latter part of June. 
3-X. June, 1939? 
A. Yes. 
4-X. When did you go out of business? 
page 17 } A. Well, I quit there about the first of April, 
1940, but this business continued on, I think, until 
March _1, 1941. 
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5-X. March 1, 1941? . 
A. Then some of the property-I wasn't connected with it 
. after about April 1, 1940. 
6-X. What I'm getting at, was the Martinsburg Livestock 
Company, Incorporated, out of business in March, 1941? 
A. About that-I think, I'm not sure about that because 
I don't know, but I do know there is a new company leased the 
building along about that time. 
7-X. Did you see the man who delivered the cattle to the 
buyer? 
A. No, I did not. I did not see the sale at all 
8-X. You did not see the man to whom the check was de-
livered, did you? 
A. Not that day. I didn't Imow him. 
9-X. And the following day a man asked you relative to 
the check, I believe you said, is that correct? 
A. The following day-no, that was a week. 
10-X. A week later? 
A. A week later at our next sale; you see, we have a sale on 
every Friday, see, and that would be one week later. That 
would be the 14th. 
11-X. On the 14th, Doctor, then the man came to you? 
A. Came back, yes. 
12-X. And asked-
A. ( Inte11)osing) Why paymen,t had been stopped 
page 18 ~and we told him we wasn't sure about the proper 
check. 
13-X. Then you did not see the check from the time that 
it was delivered in your office and it was signed by you until 
many months later? 
A. No, I don't remember of seeing it. It was given out. 
Naturally, it wouldn't come back to the office. 
14-X. Where were you on the 14th when the person asked 
you why payment was stopped? 
A. I was in the office where I always worked. 
15-X. Was that during the sale? 
A. Yes, in the ~fternoon while the sale was going on. I 
don't know for sure. 
16-X. And this person who appeared-who asked you this 
question, was a stranger to you? 
A. Oh, yes. 
17-X. So you could not say definitely, now, could you Doctor, 
tJ1at this was the man? 
A. It looks very much to me like the same fellow that I 
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saw on Friday, on the 14th. I think he's the same man. 
18-X. Was anybody else in your office at that time? 
A. When he was talking to me? 
19-X. Yes. 
A. Well, I had the helper in there. i suppose they were 
there. I'm not sure; I don't know about that. I don't just 
l'ecall; two years ago. 
By Mr. Weaver: 
That's all. 
page 19 } By Mr. Stevenson: 
That's all, Dr. Cline. 
Witness left the stand. 
Luther T. Kaylor, the second witness, testified: 
DIRECT EXAMINATION 
By Mr. Taylor: 
1-Q. You are Mr. Luther T. Kaylor? 
A. Yes, sir. 
2-Q. Where do you live, Mr. Kaylor? 
A. Martinsburg. 
3-Q. West Virginia? 
A. Yes, sir. 
4-Q. On July 7, 1939, were you employed in any capacity 
by the Martinsburg Livestock Company, Incorporated? 
· A. Yes, sir. 
5-Q. What was the nature of your work of employment? 
A. Helping to unload the stuff and get it in the pens. 
6-Q. You. mean when people bring stock in to sell, you help 
them unload it and get it into the pens? 
A. That's right. 
7-Q. On the 7th day of July, 1939, was there a truck load 
of cattle delivered there o( Virginia cattle? 
A. Yes, sir 
page . 20 } 8-Q. Did you see and talk with the man who 
brought the cattle? 
A. No, sir, I don't remember having any talk with him. 
9-Q. Did you see him? 
A. Yes, sir. 
10-Q. Did he assist you in unloading the cattle? 
A. Some, yes. 
11-Q. Can you identify the man that brought those cattle 
to the yards? · 
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A. Yes, sir. 
12-Q. Will you look about the court room here and point to 
the man if you've seen him. 
A. Right there he is ( indicating the defendant). 
13-Q. The gentlemen that's the defendant in this case? 
A. Yes, sir. 
14-Q. How many cattle were brought there, Mr. Kaylor, in 
that load? · 
A. Eight head. 
15-Q. What kind of cattle were they? 
A. They were Hereford steers. 
16-Q. Were they two year olds or there year olds or what; 
c·an you tell? 
A: They'looked to be two year old cattle. 
17-Q. Did you observe whether or not they had any brand on 
thein? 
. · A. Yes, sir. 
18-Q. What brand did you observe? 
A. Straight mark. 
page 21 ~ 19-Q. Where was that straight mark brand upon 
the steers? 
. A. On the right hip. . 
· 20-Q. Did you note anything else peculiar about the looks 
of the cattle? 
A. Yes, sir. 
·21-Q; What?· 
A.: .Tails ·had been bobbed. · 
· 22-Q. How long had you worked for this stock yard? 
A. Ever since it got started. · · 
23-Q. Do you know when it started? 
A. No, sir, I don't just remember the date when it really 
opened up. 
24-Q. It had been opened, however, only a short ti.Iµe at 
that time? · 
A. Yes, sir, I think so ; yes, sir. 
25-Q. Had you had, on any occasion before that, any bob 
tailed cattle, as you call them? 
A. No, sir, I had never saw anything like it. 
·26-Q. Did that make an· impression upon· you?· 
A.. It did.· 
27-Q. Did you have any talk with the man that brought 
the cattle? 
A. I don't remember that there were anything said but I'm 
< •. #•,%• •• 
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sure he helped take the endgate out of the truck and let the 
cattle come out in the yard. 
28-Q. Is there any question in your mind about the de-
fendant here being the man? 
A. No, sir. 
page 22 r 29-Q. Did you see him again on that day after you 
unloaded the cattle? 
A. Yes, sir. 
30-Q. Where? 
A. In the lunch room. 
31-Q. Did you have any opportunity to observe him for quite 
? a time in the lunch room? 
A. Yes. Rh'. 
32-Q. Did you eat dinner at the same table with him? 
A. Just across the table. 
33-Q. Just across the table with you at the same table? 
A. Yes, sir, a table about as wide as that (indicating colin-
sel's table). 
34-Q. Did you have any conversation with him at the lunch 
Ilour about the cattle? 
A. No, sir. 
35-Q. Did you, at that tin::ie that you ate dinner with him; 
recognize him as the man who had brought this truck load 
of Virginia in? 
A. Yes, sir. 
36-Q. Mr. Kaylor, did you observe the truck so that you-
can you tell us w11at kind of a truck and color and make? 
A. The truck, the body, I would say was a green, painted 
a green. I'm a poor judge of color. I wouldn't say what 
shade of green it was but the body part where the cattle was 
inside of was painted green; greenish, I'll say. 
37-Q. Vfould vou describe it as "bluish green"? 
A. Someting like that; yes, sir. 
page· 23 ~ 38-Q. Did you again-when did you again see 
this defendant here? 
A. Last Tuesday. 
39-Q. Was that Grand Jury day of this eourt? 
A. Yes, sir. · · . 
40-Q. Did you, or not, immediately recognize him· as the 
man who had dinner with you, the man who brought the cattle. 
to the yard? 
A. Yes, sir. 
By Mr. Taylor: 
That is all. i ..... i. ... ~~ .. ...:.:.. ·. 
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By the Court : 
Q. What was his demeanor while you were having dinner 
there in the restaurant? . 
.A. Well, sir, he seemed to be nervous; seemed like he couldn't 
set still, and after he got up from the table, after he :finished 
his meal, why he stood in the door in the lunch room where 
you go in and you look down in the auction ring. 
CROSS EXAMINATION 
By Mr. Weaver: 
1-X. Mr. Kaylor, how many cattle did you unload on July 
7 for the Martinsburg Livestock? 
.A. Eight head-you mean altogether or just one truck? 
2-X. Yes, all day. 
A. I couldn't tell you, sir. 
3-X. Couldn't you give the jury some idea? 
.A. Well, some days it would heavier than others. 
page 24 ~ .4-X. I'm talking about on July 7, approximately 
how many did you unload there? 
.A. Well, of course there were some cattle out, probably, at 
the chute that I wasn't there, maybe I was helping run them 
off of the scales or back in the other pen. 
5-X. Give us some idea· of approximately how many cattle 
were handled at this market on that particular day. I don't 
want the definite number, I mean approximately; a hundred? 
.A. Oh; no. 
6-X. .A thousand? 
A. No. 
7-X. You don't know then? 
A. I wouldn't say that it would be more th~n one fourth 
of a hundred. 
8-X. Twenty-five cattle? 
A. It might have more than that, I couldn't say, sir. 
9-X. You just don't know?· 
A. No, sir, because I didn't work in the office. If I had 
worked in the office, I might have have known how many 
cattle went in there. 
10-X. What time of day was this load of cattle brought in? 
A. My judgment would be around from ten to eleven o'clock 
in the forenoon. 
11-X. What time ·did you eat lunch? 
.A. It was around the middle of the day. 
12-X. What time did . you sale begin? 
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A. The sale started anywhere from one to two o'clock. It 
was scheduled to·start at one but sometimes it didn't 
page ~5 ~start until two. 
13-X. What time did you sale begin on July 7, 
1939? 
A. I couldn't tell you just to the minute that it started. 
14-X. What time did you sale end on July 7, 1939?. 
A. I couldn't tell you that. 
13-:X. Was the sale ove:.· before three oclock on that day? 
A. No, the sale wouldn't be over at three o'clock. 
· lG-X. vVhen a sale is made through the ring, how long after 
the sale is made until the man gets his money? 
A. ·wen, I suppose he could get his money as soon as the 
return goes up from the clerk's stand in the ring. 
17-X.. ls that the wav it js J-andled? 
A. They have a carriage on a cord that carries the sale 
hill. The clerk's stand is in the sale booth with the autcioneer 
and that's sent up to the office •. 
18-X. And they pay off then as the sale progresses? 
A. Yes, sir. 
19-X. Now what time was this particular load of cattle 
s~d? · · 
A. I couldn't t_ell you that. 
20-X. You saw them sold, didn't you? 
A. Yes, sir, I saw the. cattle sold. 
21-X. Wlio bought them? 
A. I couldn't tell you that? 
22-X. How much did the cattle weight? 
A. I couldn't tell you that. I didn't weight the cattle .. 
23-X. Did you see them weighed? 
page 26 ~ A. They went ·on the scales, yes, sir, and then they 
went on in the back pens and when the sale started-, 
my job was to help get that stuff up at that time and put it 
in the ring. 
24-X. How many people were on this truck that brought" 
these cattle in? 
A. There was only one. .. 
25-X. What size truck was it? 
. A. · It was a fair size truck 
26-X. I mean was it a ton and a half? 
A. It looked like a ton and a half truck. 
27-X. · Was the truck full of cattle? 
A. Practically full. 
28-X. Could it have held any more? 
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A. Well, you might have squeezed another one in, yes, sir. 
29-X. · What model was it? : 
A. I couldn't tell you that for I didn't notice it. 
30-X. How do you remember on which hip the brand was on? 
A. It was when the cattle came out. of the truck, I was 
standing-if I had been facing the truck where the truck was 
ba.cked up, say, to this, they come out in the chute and went 
down in th~ pen right at the chute, you understand; and I 
was standing over here-if I had been facing the truck the 
same way the truck was facing, I was standing over on the 
left as the cattle came out. Now if some of them was branded 
on the left Mp, I didn't see it. 
31-X. Did the cattle walk facewards out of the truck or 
back out of the truck? 
A. They walked out of the truck. 
32-X. Evervone of them? 
page 27 ~ · A. I think. everyone of them. They were quiet 
cattle. 
33-X. Quiet cows? 
A. 'l'hey seemed to be verv quiet. 
34-X. Did all of them walk out; which way did they .come 
out, head foremost? 
A. I wouldn't say everyone of them walked out. There 
could have been one that kind of backed out and turned a-
round but I saw the brand on the right hip as they came out. 
35-X. Did you see the cattle any more after they came out 
of the truck? 
A. Yes, sir. At that time I was helping put that stuff in 
the ring, helping to sell it. 
. 36-X. Did you look at each individual cow; each individual 
steer? 
A. I just told you that I didn't know whether they were 
nJI branded on the right hip, or not. I said I saw some of them. 
37-X. Some of them? 
A. That's right. I didn't say they were all branded on 
the right hip. 
38-X. Now, did the .Martinsburg Livestock Company, In-
corporated, have a checking account at the Old National Bank 
at Martinsburg, West Virginia,' on the 26th day of June, 1940? 
A. Yes, sir, I sold a little stuff out there myself. I tell you 
how it was. I went out to buy some pigs for my family but-
chering and I got beat and I took my pigs back out there and 
-sold them and I got a check and I got the check cashed at 
the Old National Bank. 
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39,-X. On the 26th day of June, 1940? 
·1,age 28 ~ A. Yes, sir, I took my pigs back and resold them. 
40-X. Now, it just takes a minute or so to unload 
-just took a minute or so to unload this load of cattle and 
you went on with the cattle? 
A. Yes, sir. 
41-X. Was that the only time there at the stock yard the1·c 
at that particular time that you saw this man whQm you iden-
tified? 
A. You mean there at where he unload the cattle? 
42-X. Yes, was that the only time you saw him until you 
saw him in the lunch room? 
A. To notice him, it was, yes, sir. 
43-X. When you eating lunch with him, did you discuss 
the cattle? 
A. No, sir. 
44-X. Was the restaurant crowded the reason you set down 
with him? 
A. Well, I don't know as I saw a very big crowd in there 
'With him. 
45-X. Was tl1e body on this truck a solid body? 
A. No, sir, it had cracks in it; spaces between the boards. 
By Mr. Weaver: 
· That is all. 
REDIRECT EXAMINATION 
By Mr. Taylor: . 
1-Q. Mr. Kaylor, one question, please. I understand that 
you all, shortly before· that startea. business and it wasn't 
a large crowd at this sale on the 7th of July, '39? 
A. That's right. 
page 29 ~ 2-Q. And while you don't know the number of cat-
tle that you sold, you think it could be somewhere 
around twenty-five? 
A. No, I said a fourth of a hundred. That's just a rough 
guess. 
3-Q. So there couldn't be any confusion about your iden-
tification of these cattle? 
A. But, I think at that time there was quite a little bit of 
stuff coming in because I was go:ing out myself for the Doctor 
and buying stuff and hauling it in, but I didn't buy very many 
4!attle. I bought mostly fat hogs and veal calves and shoats. 
· 4-Q. You mean for Dr. Cline? 
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A. No, Dr. Oates; I worked for him. 
5-Q. No, Mr. Kaylor, you said on cross-examination that 
you couldn't say that all of these cattle were marked? 
A. No, sir. 
6-Q. But that you did see straight iron brand on the right 
hip of some of the cattle? 
A. That's _right. 
7-Q. Can you say out of the eight cattle that were unloaded 
from that truck that you saw this iron brand on the right 
hip on as many as three of the cattle? 
A. I would say so; yes, sir. Could I explain something? 
8-Q. Well, I think so, sir. 
A. U 11 'til the last of this past four years when I started 
working for Dr. Oates, I had never saw a cow with a brand 
on and that is the only time I ever ·saw one with a bob tail. 
Back up in my home country where I was born and raised, you 
don't see cattle branded. They don't get western 
11age 30 ~cattle that has brands on them. They raise their 
calves and then when it was suspicioned that even-
ing that they were stolen cattle, they kept all of that stuff fresh 
. in my mind. 
By Mr. Taylor: 
That is all, sir. 
RECROSS EXAMINATION 
By Mr. Weaver: 
1-X. They were Texas cattle? 
A. Well, now I couldn't tell about that. 
2-X. Well, I say were they or weren't they? 
A. Well, I wouldn't say about that. They could come-Dr . 
. Oates gets cattle from Kansas City-Hereford-and he buys 
some and they come from Texas. 
3-X. Were these Western cattle or local cattle? 
A. I couldn't tell you that. 
4-X. As a matter of fact, Mr. Kaylor, you just don't know 
how many cattle you saw with the brand on them, do you? 
A No, sir, but I would. have to say there was at least three. 
5-X. I mean you are guessing at that, aren't you? 
A. No, I'm not guessing at that. 
6-X. You are not positive? 
A. ,v ~11. rm going to swear to that anyhow. 
By Mr. Weaver: 
That is all. .. 
• • ~ • '• •• ,> "' .. :· •• , 
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page 31 ~By Mr. Taylor: 
Stand aside. 
Witness left the stand. 
Hannis Porter, the third witness, testified : 
DIRECT EXAMINATION 
By Mr. Stevenson: 
. 1-Q. This is Mr~ Hannis Porter? 
A. Yes, sir. 
2-Q. Mr. Porter, will you tell the jury and the court where 
you live, please, sir. 
A. I live in Berkeley County, West Virginia. 
3-Q. What is your business; what do you do there? 
A.. I'm of the state road commission. 
4-Q. Your work is with the highway department? 
A.. Yes, sir, I have charge of road signs ·and all line work. 
5-Q. Were you at the cattle yard at Martinsburg on the 7th 
day of July, 1939? 
A. Yes, sir, I was there. 
6-Q. You might state to the· court your family conduct some 
sort--conduct a restaurant? 
A. My wife runs a restaurant there, yes, -sir. 
7-Q. You eat dinner there pretty much every day, do you? 
A. I do when I'm working close there. · · · -
page 32 ~ 8-Q. Did you eat dinner there on that day? 
A. I did; yes, sir.· · · · · 
9-Q. You were there just a little while before rioori., were you? 
A. I was in about ten minutes after twelve. 
10-Q~ Who ate dinner with you that day, :Mr. Porter? 
A. One of the men that worked ·for nie', ·Mr. Pitzer. 
11-Q. When you set down to the table in tlie restaurant--
or where did you eat? . 
A. This would be the restaurant counter (indicating coun-
sel table). I ate very close to that end, Mr. Kaylor he ate 
at the end, I eat at the center and Mr. Pitzer was on this 
side of me. . . 
12-Q. WJio else ate there that day with you? 
A.. There was a stranger sat·· right straight across from 
me, yes, sir, and his back was to the door coming into the 
restaurant. 
13-Q. Is pe here today? 
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A. Yes, sir. 
14-Q. Will you point him out to the court. , 
A. That is the gentlemen there (indicating defendant). · 
15-Q. This man here? 
A. Yes, sir. 
16-Q. The defendant in this case? 
A. If he wasn't there, it was somebody there that looked 
exactly like that gentlemen. 
17-Q. How long were you eating dinner there with these 
gentlemen? 
A. Well, I think it was about twenty-five minutes 
page 33 ~after twelve when I left because I had to be back 
on the machine at twelve-thirty. 
18-Q. So you and Mr. Kaylor and the defendant in this case 
all ate dinner there together? 
A. Yes, sir, and Mr. Pitzer. 
19-Q. Did you notice any peculiar feeling about this defen-
dant there that day while you were eating dinner? 
A. The only thing I noticed this gentlemen doing, if any 
one would step in the door he would look back very quick like 
he was looking for someone. That was all I noticed. 
20-Q. Did you talk to him? 
A. No, no indeed. 
21-Q. Were you close enough to talk to him? 
A. I was about the width of this counter here. 
22-Q. This emotional feeling that he exhibited at that time, 
what did it seem-
A. (Interposing) I thought possibly he was a stranger and 
someone was with him. That is what passed through my mind 
and that was all. I didn't think anything when he looked back 
but that someone would step in the door. 
23-Q. What was the general topic of conversation-do you 
lmow of any cattle that were brought.in that day? · 
A. No, sir. 
24-Q. Did you hear anybody talking about some cattle de:. 
livered there? 
A. Not until after I went back that evening after working 
hours, after my wife, and that was all I heard about the 
cattle. 
page 34 ~ 25-Q. What was discussed around there that even-
ing? 
By Mr. Weaver: 
We object to that. 
By the Court: 
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I don't believe you can ask the question in that form. 
By Mr. Stevenson: 
Yes, sir. All right. 
26-Q. That's all you observed then? 
A. Yes, sir, that's all. 
27-Q. Just that man eating? 
A. Yes, sir. 
By Mr .. Stevenson: 
You .may take the witness. 
CROSS EXAMINATION 
By Mr. Weaver: 
1-X. Mr. Porter, how do you remember the fact tl1at it 
was on July 7 that it was that particular day? 
A. How do I remember that? 
2-X. Yes. 
A. Because they have their sales on every Friday. 
3-X. Well, I mean, how is it that you-July 7 was on 
Friday? 
A. Was along about the first of July, and I judge it was 
the 7th, yes, sir. 
4-X. But I mean do you know whether it was the 7th or 
1st or 14th; that's what I'm getting at. You are going back 
two years ago; how do you remember? 
page 35 r A. It was the 7th. 
5-X. It was the 7th? 
A. Yes, sir. 
6-X. But you don't lmow how you recall that it was the 
7th? 
A. It was the 7th; yes, sir. _ 
7-X. How do you recall it was the 7th? 
A. Because that's the talk about these cattle when I went 
back after my wife and I parked my car right beside of this 
truck. It had Virginia licenses on it but I didn't look at the 
truck at all but my car was parked right beside of that truck. 
8-X. When did you hear about this again; just a few weeks 
ago? 
A. About this hearing? 
9-X. Yes, sir. 
A Oh, no, I heard it before that. 
10-X. I mean you had forgot all about it until· a few weeks 
ago? 
A. No, I had not. 
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11-X. You had not? 
A. No, sir. 
12-X. You only saw this man inside of the restaurant? 
A. Yes, sir, that's the only place I saw him. 
By Mr. Weaver: 
That is all. 
By Mr. Stevenson: 
Stand aside. 
Witness left the stand. 
page 36 ~ Luther ·T. Kaylor, the second witness, was recalled· 
by the Commonwealth: 
DIRECT EXAMINATION 
Ily Mr. Taylor: 
1-Q. Mr. Kaylor, there was one question I overlooked asking 
you when you were on the stand before. Did you observe 
the license on the truck that brought these eight cattle, bob-
tailed cattle, with the brand marked on them? 
A. I did. 
2-Q. What state license did it bear? 
A. Virginia license. 
By Mr. Taylor: 
That is all. 
CROSS EXAMINATION 
By Mr. Weaver: 
1-X. May I ask you one other question I overlooked asking 
you. You stated a moment ago on the witness stand that you 
bought cattle for Dr. Cline and some other gentlemen. 
A. Dr. Oates. 
2-X. Did you have some of those cattle there that day? 
A. I don't remember but I don't· think so. I don't think 
I did. I think I got any on that trip. I think I got fat hogs 
and veal calves. 
-By Mr. Weaver: 
That is all. 
·witness left the stand. 
page 37 } Brown Lovett, the fourth witness called, testified : 
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DIRECT EXAMINATION 
By Mr. Taylor: 
1-Q. Mr. Lovett, where do you live? 
A. Winchester, Virginia. 
2-Q. On July 7, 1939, did you have any connection with the 
Martinsburg Livestock Company, Incorporated, of Martins-
"f?urg, West Virginia? 
A. I did at that time. 
3-Q. What was the nature of your connection with them and 
what work did you look after? 
A. I managed the sale. In other words, I was in the sale 
1·ing during the sales. 
4-Q. Is there a livestock market in Winchester? 
A. Yes, sir. 
5-Q. Had you previously worked for that market? 
A. Yes, sir. 
6-Q. ,vere you fairly familia1 .. with the people in the sur-
rounding community that marketed livestock through the Win-
chester market? 
A. Yes, sir, I have been there for five years. 
7-Q. Five years prior to going with the Martinsburg market? 
A. No, sir, I have lived there but the market has only been 
open in Winchester since '36. 
page 38 r 8-Q. Did you also work at the Winchester market 
· at the same time you worked at the Martinsburg 
market? 
A. Yes, sir. 
9-Q. Mr. Lovett, did you-do you remember, on July 7, 1939, 
of a truck load of cattle, eight in number, being unloaded and 
sold through the Martinsburg market? 
A. I sold eight cattle in one lot. 
10-Q. Did you notice anything peculiar in the branding or 
any other characteristics of these cattle? 
A. I didn't notice the branding of them. I noticed some 
of these· cattle had clipped tails, some of them, I don't know 
how many, but some of them had their tails clipped. 
11-Q. Describe what you mean by "clipped tails". 
A. In other words, the hair below the bone, where the tail-
bone extends was cut off square rather. 
12-Q. Do you recall what kind of cattle, what breed of 
cattle they were that had clipped tails? 
A. They were grade Hereford. 
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13-Q. Could you- tell us the age of those cattle or the approx-
imate age, two years old or three years old? 
A. Well, for age, I would say they were two years old. 
14-Q .Were they steers or heifers? 
A. Steers. 
15-Q. And you described them as grade Herefords? 
A. Yes, sir, grade Hereford steers. 
16-Q. Did you sell on that day as many as three grade Here-
. ford steers with clipped tails? 
page 39 } A. I don't know how many; I don't know how 
many. . 
17-Q. Difl you R~e or talk to the man who brought these 
cattle to the yard? 
A. No, sir. 
18-Q. Your work there was the work of ring master or 
seeing that the cattle gQt through and sold. 
A. That's so. 
19-Q. From the pen to the auction- block and sold? 
A. Yes, sir, that's exactly right. · 
20-Q. You didn't have anything to do with unloading them? 
A. No, sir, r wasn't there at that time. 
· 21-Q. After the sale, do you recall approximately when 
these cattle with clipped tails were sold, what time in the day? 
A. Approximately 2 :30. 
22-Q. ,v ns there anvthing- in connection with the bringing 
of these cattle to the Martinsburg yard that_ aroused ·the sus-
picion of you and other people in connection with the yard 
as to whether or not they were owned by the person wpo 
brought them? 
By Mr. Weaver: 
I object to that. 
By Mr. Taylor: . 
It might be leading. 
By Mr. Weaver: 
It would be a mere conclusion. 
By the Court: 
I think, Mr. vYeav~r. that he lrns the right to get the in-
formation desired but not in the form he put it. I 
page 40 }think it ought to be reframed. I'll let him do his 
own refr~ming. . Mr. Taylor, try again 
By Mr. Taylor: 
23-Q. Were you present when settlement was made for 
these cattle? 
A. I wasn't in the office, no, sir. I was still in the sale 
ring. 
36 Supreme Court of Appeals of Virginia 
BrouYn Lovett 
24-Q. Were you approached by any official of the yard and 
requested to make any investigation or check as to whether 
or not a person by the name of Hubert M. Layman lived near 
Strasburg, Virginia? · 
A. Yes, sir. When I saw these cattle, I asked the yard 
man who the cattle belonged to and he said they belonged to 
a Mr. Layman from Strasburg and he remarked, asked me 
if I Imew him, and I said I did not. And the man seemed to 
be right anxious to get llis check before three o'clock.. Mr. 
Cline, the bookkeeper, and I-
By Mr. Weaver: (Interposing) 
Now, I object to this, if Your Honor, please. He testified 
that he didn't see the man. In other words, he's testifying to 
hearsay now. 
By Mr. Taylor: 
I understand. It is rather difficult to get it out. 
By the Court: 
Mr. Taylor, ask him if any officer of the company asked 
tllis witness to ascertain whether there was snrh a nerson aR 
Herbert or Hubert Layman-is that the name, "Hubert" or 
"Herbert"? 
By l\fr. Taylor: 
Hubert. 
page 41 ~ By the Court: 
I think he has a right to say whatever he did in 
connection with that. 
By Mr. Taylor: 
25-Q. Were you requested, Mr. Lovett, by an officer of the 
Martinsburg Livestock Market, to make some investi~ation 
around StrasJmrg 'to see if there was such a person living in 
that com unity as Hubert M. Layman? 
A. I did. 
26-Q. Did you make that investigation ? 
A. I did. · 
27-Q. What did you do in making that investigation? 
A. I drove to Strasburg, after the sale, and inquired at 
Strasburg, from a cattle dealer, a man that I know'd. In 
fact, Strasburg is only eighteen· miles from my home and I 
drove to Strasburg and inquired if they know Mr. Layman. 
and I was unable to find anybody · by that name up around 
Strasburg. 
28-.Q. Did you report back to the officials of the Livestock 
'Market? 
A. To the bookkeeper; yes, sir. 
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29-Q. I'll ask you, in your work in connection with Live-
stock at the market in Winchester, were you generally familiar 
with most of the people who handled live.stock in the community 
around Strasburg? . 
A. I'll say that I am. I am familiar with the very large 
majority of the cattle raisers and dealers. 
30-Q. And, in addition to that, you made an investigation 
by asking other livestock dealers if there was any 
page 42 ~such person around Strasburg? 
A. That's right. 
31-Q. So far as you could ascertain there was no such 
1>erson? . 
A.. rrh ~re was no such person, so far as I could find out. 
32-Q. Did you report that back to your employers? 
A. I did. 
33-Q. Do you know what action they took in relation to 
this check after your report? 
A. Well, I know that I 1·eported back to Mr. Cline, who 
issued the check. We talked it over and decided to stop pay-
ment on this check; that he would stop payment on this check. 
34-Q. Why were you stopping payment on the check? 
A. Well, we were unable to identify this man as to who 
h~ was, af+-e1' find:n'{ that we didn't think he was from Stras-
burg, and if he was he could identify himself and get his money. 
35-Q. You, however, did not see the defendant here or talk 
with him? 
A. I did not; no, sir. 
36-Q. Do you recall seeing the truck in which these cattle 
were Droug:it to the mal'ket? 
A. I saw a truck there but I wouldnt attempt to identify 
the truck. 
37-Q. Mr. Lovett, can you say whether or not the truck 
that you saw was a Virginia truck? 
· A. I saw a truck there with a Virginia license that they 
told me, afterwards, in the position that the truck set, was 
the truck that the cattle came in but I couldn't say it was 
the truck. · 
1•age 43 ~ 38-Q. Could you identify the make of the truck? 
A. No. 
39-Q. Could you see whether or not it had a cattle bed 
on it? · 
A. It had a cattle bed on it, yes, a bed that was used. 
40-Q. Slat bed, they call them? 
A. Yes, that's right. 
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41-Q. Did you observe any other Virginia trucks there that 
day? 
A. I hardly think t4at there was any other Virginia trucks 
there. I'm not sure .about that but I hardly think so. I'm 
not sur~ about that. It was over in West Virginia and our 
sale wasn't very large that day but I'm not attempting to iden-
tjfy the truck. · 
42-Q. Will you tell us, l\lr. Lovett, approximately how many 
cattle you sold for the market on that day? 
A. Well, I would say they probably had twenty or forty 
cattle, but that's only a guess. I think we had-it was very 
few, other than these eight Virginia cattle. 
· 43-Q. Very few other than these Virginia cattle? 
A. Than these eight cattle. 
By the Court : 
Did I understand you to say that that was the only steer 
cattle you had that day? 
A. I said there might have been two or three more or a 
few more but that these were the only cattle of that grade 
that we had that day; yes, sir. 
By Mr. Taylor: 
44-Q. And they were Hereford two year olds? 
page 44 } A. They were Hereford cattle weighing from seven 
to eight-twenty, somewhere in that vicinity and 
they looked like two year old. 
45-Q. And had bobbed tails? 
A. Some of them. 
46-Q. Did you subsequently, in connection with the sale 
of these cattle and the issuance of a check in payment there-
for, make any investigation in trying to determine the identity 
the person who sold them at any other place than around 
Strasburg? 
A. I did at Middleburg. I called the postmaster on the 
telephone at Middleburg and asked him if he had anybody 
there by the name of Layman. 
47-Q. By whom were you requested to make that investiga-
tion? 
A. Mr. Cline. 
48-Q. When was that done? 
A. That was not nntil after the following '!eek, after Fri-
day of the next week. I don't recall the time but it was 
more than a week after the sale of the cattle was made. 
49-Q. What did you find out from your inquiry around 
Middleburg? 
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A. The only inquiry that I made was I telephoned to the 
postmaster and asked him if he had or ever received any mail 
for anyone by the name of Layman or lmew them, and he 
told me that he didn't have anybody or he didn't know any-
body, and so far as his memory was concerned that he didn't 
have anybody by the name of Layman. 
50-Q. You are familiar with Middleburg, I guess? 
A. Reasonably so. · 
page 45 } 51-Q. Is. it a very small place? 
A. Well, rather small. Just a little country town. 
By Mr. Taylor: 
That is all. 
By Mr. Weaver: 
No questions. 
NO CROSS EXAMINATION 
Witness left the stand. 
Dr. T. K. Oates, the fifth witness, testified: 
DIRECT EXAMINATION 
By Mr. Stevenson: 
1-Q. This is Dr. T. K. Oate~? 
A. Yes, sir. 
2-Q. Where do you live Doctor? 
A. Martinsburg West Virginia. 
3-Q. What is your profession, please. 
A. Surgery; I practice surgery. 
4-Q. You operate the City Hospital, I believe there, do 
you? 
A. Yes, sir. 
5-Q. Dr. Oa~es, in addition to your professional duties 
as a doctor, you are a stock dealer? . 
page 46 } A.. Yes, sir, I have some two hundred and forty 
head. 
6-Q. And you own some land in Berkeley County, I believe? 
A. Three farms and two orchards. 
7-Q. What connection did you have with the Martinsburg 
Livestock Corporation? . 
A. I built that and ran it, was running it, managing it, 
at the time of this. 
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8-Q. Tell the court and jury when you opened business, as 
near as you can. 
A. It was in-I don't know what day· but it was in -
9-Q. (Interposing) Wb.at month? 
. A. Along in ,Tune. 
By the Court: 
w·hat year, Doctor? 
A. It was either '38 or '39, now I wouldn't positive . 
By Mr. Taylor: 
10-Q. This is '41, Doctor. 
A. I know but listen, I can't tell you. Now I don't know. 
11-Q. Do you remember the sale in July? · 
A. Yes, we were having-
12-Q. (Interposing) There were some cattle brought there? 
A. Yes, sir. 
13-Q. Did you see some Virginia cattle brought there in 
a truck? 
A. I saw a Virginia truck. 
14-Q. A Virginia truck? 
A. Yes, sir. 
r,age 4 7 ~ 15-Q. Did you observe the cattle? 
A. Yes, sir. 
16-Q. W11at kind of cattle were they? 
A. They were nice looking Hereford. That's what attracted 
my attention. I was upstairs looking out of the window, see? 
17-Q. Did you see a Virg1nia truck or what kind of a Vir-
ginia truck was it? 
A. Yes, it was Virginia license. 
18-Q. That was what called your attention to this particular 
truck were the cattle? 
A. No, it was the cattle. Of course, I did notice-I was 
wondering where they were from, coming from Virginia, and 
they were good looking cattle. That's what attracted my atten-
tion. 
19-Q. Did you notice any marks on them? · 
A. No. 
20-Q. They were sold there that day, were they? 
A. Yes, sir. 
21-Q. Can you state to the jury who handled the ·cattle and 
wl10 brought them there. 
A. Who handled them? . 
22-Q. The man that . brought them there-what do your 
record disclose? 
A. Oh, he said his name was "Layman". 
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24-Q. Did you talk to him? 
A. No. 
25-Q. Did you see the cattle when they were sold in the 
ring? 
page 48 ~ A. Yes. 
26-Q. Do you remember? 
A. Yes. 
27-Q. Did you · notice any brand on them? 
A. No, I didn't notice it. 
28-Q. When they were sold in the ring? 
A. No. 
29-Q. Did you and the other gentlemen there, the managers 
or the other officials of the stockyards, pay for them or how 
were they paid for? 
A. Mr. Hemp bought them and he didn't pay for them. 
30-Q. The man that brought them there, how was he paid? 
You are a little bit ahead of the story. 
A. Yes. Why, he wasn't paid. Dr. Cline stopped the pay-
ment of the check. 
31-Q. Could you tell the comt and jury how you come to 
stop the payment of the clieck. 
A. He was suspicious. You see, they thought that maybe 
by coming from Virginia-he talked it over with Brown Lovett, 
you see, Dr. Cline did, and they come to the conclusion that 
maybe something was wrong because they had come right 
through W~chester; and he said he was from Strasburg. So 
Brown Lovett is well acquainted 'bhrough there and he didn't 
know him, see, and he phoned to the bank to hold the check up, 
stop payment, until it could be investigateq.. 
32-Q. Doctor, will you please tell the jury what created 
this suspicion. . 
A. Well, now, the best I can tell you was the 
page 49 ~cattle had come down from Virginia, coming right 
through a good stock market, and they couldn't 
quite see the point, why it was. There had not been like that 
coming to that yard. . 
33-Q. Do you know the condition of the man who handled 
the cattle when he made application for his check and the 
payment thereof? 
By Mr. Weaver: 
I object to this, if Your Honor, please. He stated a while 
a.go he had not seen him. · 
A. Oh, yes, I saw the fellow. 
By· the Court: 
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If he was present when he made the application-
A. ( con't.-interposing) I saw the man who brought them. 
I saw . the mail on the truck, you know, but I wouldn't be 
positive about identifying him. He was as small man. 
By Mr. Stevenson: 
34:-Q. Could you look around in the court room, Doctor, and 
see if you see anybody? 
A. He looks like-but I couldn't swear to that now; he 
does look like it (indicating) but see I wasn't paying enough 
attention to him to grasp-
35-Q. (Interposing) Who looks like it? 
A. The man here. 
36-Q. The accused, the defendant? 
A. Yes, but I wouldn't swear to that. 
By the Court : 
Q. The atcused looks like the man you saw there that day? 
A. Yes, he was about that size and does look like it. 
r•age 50 ~By Mr.- Stevenson: 
37-Q. Did you all give him-did you all give Lay-
man, this man Layman, the check, as he called himself? 
B" Mr. Weaver: 
"'Now I object to this unless he was present. 
By the Court: 
Unless he handled this himself, he cannot testify. 
A. I didn't hand him the check myself, Doctor Cline did 
that. 
By t~e Court: 
Q. Were you present when Dr. Cline did? 
A. Not when he got the check. 
Q. Were you present at any time that he talked to Dr. 
Cline, this defendant here? 
A. No. 
By Mr. Weaver: 
I object to it. 
By the Court : · 
· Strike that out then. 
38-Q. Do you know anything about the check? 
· A. Y ~s, I know something about it because I put the money 
up for 1t and, of course, I was interested, naturally. 
By Mr. Stevenson: 
You may take the ~itness. 
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CROSS EXAMINATION 
By Mr. Weaver: 
1-X. Doctor, when did the Martinsburg Livestock 
page 51 }Company, Incorporated, go out of business; do you 
remember that? · 
A. No, sir. 
2-X. Was it March of 1941, March of this year? 
A. I think it was march-it was 1941, yes, sir, March of 
1041. You see, we rented it of Trip Hardesty from Summit 
Point. 
3-X. Now the only time you saw the man who brought the 
cattle there, I believe you said, you were upstairs when the 
truck drove up and you saw it o.ut of the window. 
A. Yes, he got out and walked around. I saw the man walk 
out. 
4-X. You were up on the second floor? 
A. That's right, looking out of the window. 
By Mr. Weaver: 
That is all, Doctor. 
Bv Mr. Stevenson: . 
., Stand aside. 
Witness left the stand. 
A. W. Miles, the sixth witness, testified : 
DIRECT EXAMINATION 
By Mr. Taylor: 
1-Q. You are Mr. D. W. Miles? 
A. A. W. Miles. 
2-Q. Mr. Miles, you are connected with the Old 
page 52 }National Bank of Martinsburg, West Virginia, and 
if so in what capacity? 
A. I'm connected as assistant cashier. 
3-Q. Do you know anything of the check issued on July 7, 
by the Martinsburg Livestock Company, Incorporated, on the 
Old National Bank of Martinsburg for the sum of $464.07, 
that was subsequently-on which payment was subsequently 
stopped? 
A. I lmow that such an incident happened; that Mr. Cline-
called the bank, late afte1• business hours and asked that pay~ 
ment be stopped or deferred on that. I ~'t say it's the 
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same check but I have reason to belieYe it is. Then he came 
in the next morning and signed the stop payment paper. 
4-Q. Does the stop payment paper describe the check ? 
A. I think so. I have the paper here if you can to see it.. 
5-Q. Refer to it and see if it describes such a check as 
this check. 
A. (Examining paper) You want the amount and number 
and so forth? 
6-Q. Yes, sir. . 
A. $464.07, check Number 224, dated 717139, Hubert M.. 
Layman 
7-Q. Pass the check to llr. Milles ( to counsel). Is that 
the check as described in the stop payment order? 
A. The fact that it has. that red line across is evident 
to our force that :payment has been stopped. 
8-Q. Who is that put on by, the bank? 
A. I would say the bookkeeper or head bookkeeper, I don't 
know who did it. 
9-Q. But some employee of your bank? 
page 53 ~ A. Yes, sir. 
10-Q. Does .that indicate it was presented to the 
bank and marked in that manner by some employee of the 
bank? 
A. I would say so. 
11-Q. Did you have any other record of this check having 
again been presented through exchange or any other manner. 
A. Yes, sir~ 
12-Q. What record do you have, sir? 
A. I have· a record of our daily individual items and so 
forth, a record that is kept of all items received and are to 
be charged to the individual accounts, checking accounts, and 
when there are any items to be returned for any reason, they 
are entered on here who we receive them from and the remarks 
as to why they are returned. 
13-Q. Do you have any such item in relation to this check? 
A. I have one for a like amount, about a year later, a 
little less than a year later. 
14-Q. Please tell us the date of the one you have the record 
on. 
A. June 24, 1940. 
15-Q. I'm going to ask you to look at the back of the check 
and ask you if it came through a clearing house at or about 
that day. · 
A. It came through on June 22, Federal Reserve Bank of . 
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Uichmond, who received it according to our records; we re-
ceived it from the -Federal Reserve Bank of Richmond. 
16-Q. What did ·you do with it? 
A. Returned it, I'll say. 
page 54 ~ By the Court : 
·what does his records show, Mr. Taylor? 
By Mr.· Taylor: 
17-(,!. Now, will you read your record as to what you have 
on June 24, I believe you said, 1940. 
A. June 24? 
18-Q. Just read to the court what you have. 
A. We received that from the Federal Reserve Bank of 
Richmond who number is 683, which corresponds to this en-
dorsement. It is drawn on ourselYes; · makers, Martinsburg 
Livestock Company; and remarks returned for the reason 
the account was closed by the time it came back the second 
time. 
U>-Q. And that was on June 24, 1940? 
A. That's right, sir, which was two days later than the 
endorsement on that check. 
20-Q. That .is all you know about this, is it, ·sir; do you 
know anything else about this check or the question of the 
theft of these cattle of your own knowledge now, not what 
you've heard about Martinsburg? 
A. No, I haven't any knowledge in connection with the 
theft of the cnttle or anything of that sort. The only know-
l~dge I have is in connection with the check. 
By Mr. Taylor: 
That's all. 
CROSS EXAMINATION 
By Mr. ·weaver: 
1-X. Do I understand you then, Mr. Miles, to 
page 55 ~state that on the 26th day of ,June, 1040, the Martins-
. burg Livestock Company, Incorporated, had no ac-
count in the Old X ational Bank of Martinsburg, West Vir-
~~? . 
A. According to the sheets, the mar kings on the sheets, they 
did not. According to the sheet, their account was closed. 
I wouldn't know without looking at the record. 
2-X. That is your record? 
A. That is a record a.nd that should be correct. 
3-X. Now the red fine of the check that you spoke of a 
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few minutes ago, could you . say as to whether that was placed 
there on June 26, 1940, or prior to that time? 
A. That mark is usually placed on checks in our bank or 
is plac~d on checks in our bank when payment is stopped. 
For that reason, I wouldn't say it was placed there on the 
first presentation. 
4-X. That's what I'm trying to get at as to whether there 
is any way you could say as to whether this check was pre-
sented to your bank more than one time. 
A. It was presented on the evening of-no, it wasn't pre-
sented on that evening because the payment was stopped that 
evening, and I can't tell you just when the young man pre-
sented it. I don't know the date he }Jresented it, although I 
naturally supposed it was about that time or that day. 
5-X. In other words, your records do not disclose. as to 
whether the check was presented in July, 1.939, except the fact 
you are assuming it is such because o~ the red mark across 
the check which is your custom? 
A. I can go further than that, sir. When Mr. Cline talked 
to the cashier and asked him to stop payment on the 
page 56 }check, the cashier immediately notified all of us 
to be on the lookout for that check. The cashier 
was absent when the young man presented the check and the 
teller who waited on him came to me for instructions and-
6-X. (Interposing) It was presented then? 
A. It was presented at the Old National Bank but exactly 
what date, I can't say. 
By Mr. Weaver: 
That is all, sir. 
REDIRECT EXAMINATION 
By Mr. Taylor: 
1-Q. One question I'd like to ask you, Mr. Miles. Was 
it within a short time after the payment was stopped when 
the teller asked you about instructions about this check? 
A. It was :within a very short time. The payment was 
stopped on Friday; I would say it was very shortly after that,-
but I can't say, I don't know. just which day. 
2-Q. Was the check then being presented for payment? 
A. Yes, the young man who held the check was presenting 
it for payment. 
By Mr. Taylor : 
That is all. 
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Witness left the stand. 
page 57 ~ At this point, a five minute recess w3:s taken. 
Herbert G. Patterson, the seventh witness, testified : 
DIRECT EXAMINATION 
By Mr. Taylor: 
1-Q. You are Mr. Herbert G. Patterson? 
A. Yes, sir. · 
2-Q. Where do you live Mr. Patterson? 
A. I stay in Rockingham most of the time. 
3-Q. Do you own any property in Highland? 
A. Yes, sir. 
4-Q. What is the property you own and where is it located? 
A. I got five hundred acres in mountain land right across 
the ridge here; I've got four hundred and eighteen acres Ul) 
close · to Mill Gap ; and about four hundred acres down here 
close to Crabbottom. · 
5-Q. Did you lose some cattle in the summer of 1939 from 
one of these· pastures? 
A. Yes, sir. 
6-Q. Which tract? 
A. Mill Gap, four hundred eighteen acre place. 
7-Q. How many cattle did you have on that range during 
the summer of '39? 
A. I turned in a hundred and fo1•ty. 
8-Q. Where were tl1e cattle turned in? 
page 58 ~ A. They were turned in· the last days of April, 
'39. I can't tell you the exact date. 
9-Q. To whom did these cattle belong that grazed on that 
tract? · 
A. The majority of them belonged to me; part of them 
belonged to each of my boys and son-in-law, and all the 
cattle that was in there belonged to us four. 
10-Q. To you, your boys and one son-in-law? 
A. Yes, sir. 
11-Q. Did you lose any cattle from that range in 1939? 
A. 1'.es, sir. · . 
· 12-Q. How many cattle were lost from that range? 
A. Eight. 
13-Q. What kind of cattle were they? 
A. Hereford cattle. 
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14-Q. Were they steers or heifers or-
A. (Interposing) Steers. 
15-Q. What was the age of these? 
A. Rising two year olds. 
16-Q. Did you have any particular brand on your cattle? 
A. Yes, sir. 
17-Q. What was the nature and describe it, please, sir. 
.; 
A. Oh, my cattle was branded with a straight mark on 
their· right hip, ~nd both ears were cut off, and their tails 
were cut off, that is the long hair of the tail. 
18-Q. Will you state that again, Mr. Patterson, I was 
confused here with something else; how the cattle were 
branded. 
page 59 ~ A. My cattle were branded with a straight mark 
on the right hip, tails was cut off-that's the long 
·1tair of the tails was cut off in either March or April-and 
they had both ears cropped. 
19-Q. When did you first miss any of these cattle? 
A. I beg your pardon, I haven't finished describing all 
these cattle. 
By the Court: 
Explain to me about how you clipped the ears. 
A. Clipped the ears? · 
Q. Yes. 
A. Yes, sir, I clipped the ear with a pair of sheep shears, 
Your Honor Judge. I usually take deep a crop but somestimes 
I wouldn't get a deep crop but that's what I aim to do. 
Q. Go ahead now. 
A. The one boy's cattle was marked just like my cattle but 
he had a nip out from under the right ear. There was one 
of his cattle was gone. The other boy's was branded a mark 
just like my cattle but he had a nip out of the left ear. The 
son-in-law's cattle was branded with a straight mark on the 
left hip and a swallow fork in each ear. Now he didn't cut 
the tails off of his cattle at all. 
By Mr. Taylor: 
20-Q. Son-in-law didn't? 
A. Son-in-law didn't; yes, sir. 
21-Q. Now, Mr. Patterson, when did you first ascertain that 
any of these cattle were missing; when did you first know of 
. it? 
1,age 60 ~ A. I didn't know of it myself until the 23rd day 
of October. 
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22-Q. How did you determine it then that they were miss-
ing? 
A. Went to take them out. I range my big cattle over 
here on what they call the "Trimble place" and the rising two 
year old cattle we have on what we call the "Hoakum place". 
23-Q. That is the place--
A. (Interposing) That's the place where these cattle were 
taken from; place at Mill Gap, yes, sir. 
24-Q. When you took the cattle up, that's when you knew 
that they were missing? 
A. Yes, sir. I started to say when my big cattle grows 
away from over here, I generally have better grass here than 
.I do down there and I move them. 
25-Q. Did you all examine your marks to determine whose 
cattle were missing? 
A. Yes, sir, we d\d the next day or two after we lost them. 
Got them up over here so we could determine whose was 
gone. 
26-Q. What did you determine ·from inspection of the cattle 
as to how many cattle were missing and who they belonged to? 
A. There were three of mine, three of Mr. Wichel's-that's 
my son-in-law-and one of each one of the boys. 
27-Q . .And there were eight missing altogether? 
A. Eight cattle; yes, sir. 
28-Q . .And your two sons' cattle were marked on the hip 
with a brand like yourself? 
A. Yes, sir, straight mark on the hip. 
29-Q. But ears nitched definitely so you could identi-
fy- -
page 61 } A. (Interposing) The little nip underneath of 
their ears was the only difference between theirs 
and mine. 
30-Q. What was the value of the cattle, Mr. Patterson, 
average value per head? 
A. Eight cattle? 
31-Q. Yes, sir 
A. Well, I wouldn't undertake-
32-Q. (Interposing) I say average value per head, what they 
would average. 
A. Oh, they'd have been worth fifty-five dollars a head. 
By the Court: 
I think the value ought to be fi..~ed as at the time the in· 
dictment· alleges they disappeared too. 
By Mr. Taylor: · 
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33-Q. What would be the average value of the cattle you 
found missing on the first-say the first week of July of 1939 ~ 
A. Well, they'd brought, if they'd have went, fifty dollars. 
By Mr. Taylor: 
Now, Your Honor, under the law the value-
By the Court : (Interposing) . 
Yes, it is really not material. In fact, you don't have to 
have any value, because the law says the theft of a steer, cow, 
or whatnot. 
A. ( Con't.) Your Honor, . Judge, if these cattle wouldn't 
have been for sale, I wouldn't have liked to have sold them ·for 
that. 
By Mr. Taylor: 
34-Q. Were all of these cattle in your possession 
page 62 ~on your range? · 
A. They wasn't on the range, they were in the 
fenced field. 
35-Q. It was four hundred and some acres, wasn't it? \ 
A. Yes, sir. 
36-Q. Fenced, of course? 
A There's about four hundred acres fenced. 
37-Q. And the property was owned by you? 
.A. Yes, sir. Got a deed for it, anyhow. 
38-Q. Do you know anything else about this, of your own 
knowledge ; I mean, do you know any other facts that I haven't 
asked you about about these cattle, of your own knowledge, 
not what you heard from somebody else? 
A. Well, you asked me, a minute ago, wl1en I first missed 
these cattle. I missed them the 23'rd day of October but I 
was there in the latter days of June and they were all there; 
latter days of June, it was after the middle of June, and they 
were all there then, a hundred and forty cattle. 
39-Q. You counted them then? 
A. Yes, sir, I got them in the pen and counted them. 
J1y Mr. Taylor: 
That's all, I believe, sir. 
CROSS EXAMINATION 
Hy Mr. Weaver: 
1-X. Mr. Patterson, will you please state again-
By Mr. Taylor: (Interposing) 
One other question, if you don't niind. 
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page 63 } DIRECT EXAMINATION (con't.) 
By Mr. Taylor: 
40-Q. Are these your irons, Mr. Patterson? 
A. Yes, sir. 
41-Q. Were your cattle branded with these irons? 
A. Yes, sir. 
42-Q. How do you brand them, in what manner? 
A. Make them hot and right down on the right hip. 
43-Q. And that makes a straight mark? 
A. That makes a straight burned mark; yes, sir. You asked 
me if I knew anything else-one of them irons has been used 
eYer since I was fourteen years old -and I'm seventy. 
By Mr. Hammer: 
That's the little one? 
. A. Yes, sir. 
By the Court: 
It is just as good today as it was then? 
A. No, sir, it's burned a little, Judge. Judge, my father 
used to range cattle down here in the Shenandoah mountains 
and he had to sell about every other one and he bought some 
land over in the Blue Ridge and he took his cattle over there. 
That's when he commenced branding them, and I was fourteen 
y~ars old when he did that and this mark-he took up this 
mark and I inherited the land and I inherited the branding 
irons, and I've never seen any other cattle with just that mark 
except those. 
By Mr. Taylor: 
44-Q. Except the Patterson cattle? 
A. Yes, sir, except my own cattle. 
page 64 } CROSS EXAMINATION 
By Mr. Weaver: 
2-X. Mr. Patterson, on what part of the hip do you put 
tllis brand? 
A~ On the right side, about half way between the joint, 
the fiat part of the hip. 
3-X. On the side, down on-
A. (Interposing) If you hold up here, I'll show you. (Dem-
onstrating on counsel) Right there. 
4-X. State again what marks your son-in-law's cattle had on~ 
A. He branded with a straight mark on the left hip and 
his cuts is what they call a "swallow fork" in each ear. H~ 
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don't trim the tails as I do. There is often a little curl there 
than he cuts off but I generally cut tol'able close. 
5-X. What kind of markings is is a "swallow"-
A. (Interposing) It is called a "swallow fork" ; it is a 
"V" cut out of the ear. 
6-X. "Y" cut out of the top of the ear? 
A. "V" cut out of the top of the ear. It is a plain mark. 
7-X . .And the boy's cattle, they had this brand on the right 
hip, I believe? 
A. On the right hill, yes, sir. 
By Mr. Weaver: 
That is all, sir. 
page 65 }- REDIRECT EXAMINATION 
'"By Mr. Taylor : 
1-Q. Mr. Patterson, when you checked these cattle and de-
termined that they were missing, and there were yours and 
three your son-in-law's and one each of your boys, who were 
present when you checked those cattle? 
A. The two boys and myself. Mr. Wichel wasn't there 
but I knew his cattle and-we did that after we drove the 
cattle up here. 
By Mr. Taylor: 
That's all. 
RECROSS EX.Al\UNATION 
By Mr. Weaver: 
Let me ask you one more question. 
1-X. How long does it take the tails to grow out once they 
are cut off? 
A. If it is cut off short, it never grows out any more. 
2-X. It does not? 
A. No, you can tell two years afterwards whether it's been 
cropped, or not. 
By the Court : 
Q. I want to ask Mr Pa.tterson a question Mr. Patterson, 
were the tails of your sons cattle trimmed like yours? · 
A. Yes, sir. 
Q. The only difference between your sons' cattle and your 
cattle was the marks in the ear? 
A. Yes, sir . 
. page 66 ~ One mark on the right ear and one on the left? 
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A. We just put that on, Your Honor, to tell ours apart. 
By Mr. Weaver: 
3-X. But the tails of your son-in-laws were not clipped? 
A. Not. clipped as clos.e as mine. 
By the Court: 
Clipped but not ~s close? · 
· A. Yes, sir. 
By Mr. Taylor: 
That mark in the ears is just a snip? 
A It is just a little nip, just a little bit cut out so it won't 
grow together. · 
By the Court: 
Q. And you clipped both ears of your cattle? 
By Mr. Taylor: 
No, his son-in-law's. 
A. Your Honor, please, they used to accuse me of having 
a rogue's mark 
By the Com·t: 
. I wanted to get straight how you clipped the ears of your 
cattle? 
A I cut both ears with a pair of sheep shears. 
Q. You mean the right and left? 
A. Yes, sir, both ears, and both ears of both of the boys 
is cut the same way. 
By Mr. Weaver: 
4-X. You mean you cut the end of it off? 
1>nge 67 ~ Yes, sir, just take the sheep shears and cut the 
top of the ear off. I generally try to get it square. 
I don't always get it right square. 
5-X. So far as cutting tails off, thit's a general custom of 
most people with cattle in the barn lot or yard, isn't it; fat-
tened cattle? 
A. No, I can't say that's-
6-X. (Interposing) A numbel' of people do.it? 
A. Several years ago, it wasn't but very few tails cut off 
but it's got to be now, several of my· neighbors has got to 
cutting it off and if you want to· know why t~ey cut the tails 
off, there's a knife that was in my father's pocket and that's 
the part that cut the most of the tails off ( indicating knife). 
_ay Mr. Weaver: 
That is all. 
By Mr. Stevenson: 
Stand aside. 
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,Witness left the stand. 
Allen R Patterson, the eight witness, testified: 
DIRECT EXAMINATION 
By Mr. Taylor: 
1-Q. You are Mr. Allen Patterson? 
A. Yes, sir. 
2-Q: You live in Rockingham with your father? 
page _68 ~ A. Yes, sir. · · 
3-Q Did you loose some cattle from pasture in 
Highland County in 1939? 
A. Yes, sir. 
4-Q. What's the name of that pasture? 
A. It is what we call the Ruckman place or the Hoakum 
.place. 
5-Q. Did you have cattle on that range? 
A. Yes, sir. 
6-Q. Who else had cattle on the range? 
A. My father had some cattle in there, my brother, John, 
had some cattle, and my brother-in-law had some cattle. 
-Q. Did you put the cattle on the range yourself? 
A. Yes, sir, I helped drive them down there. 
8-Q. Do ·you know how many were turned out that spring? 
A. A hundred and forty. 
9-Q. How many cattle were lost from the range? 
A. How many cattle was lost? 
10-Q. Yes, sir". 
A. Well, there was eight stolen out of there. 
11-Q. When did you first know that any cattle were miss-
ing from the range?. 
A. First few days of August. I happened to go down 
there, was going there one day to look about some heifers, 
and I went down and got these cattle all in the lot and I 
looked them over and saw the heifers was there that I want-
ed to sell and I counted these cattle and there was eight cat-
tle gone the first few days in August. I cormted them in 
the lot there and I cormted them out. 
page 69 ~ 12-Q. Did you look over the rest of the range to 
. see if there was· any place-
. A. (Interposing) No, sir, I didn't look over it for it was 
hot that day, very hot, in August, and often you go up there 
and get them cattle in there and there will be a few sticking 
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around in the brush and we do not always get all of them 
in and the only way we can get an accurate count to know 
they are gone is to put them in the lot and count them out. But 
that morning there was eight cattle out that was gone and 
I thought they were over· in the brush and didn't go and look. 
13-Q. That was the first .few days in August? 
A. First few days in August 
14-Q. When did you finally determine there were eight 
cattle lost from the range; lost or stolen? 
A. How did I determine? 
15-Q. When and how? 
A. Well, it was when we took them cattle out of there 
in September. It was October sometime-October sometime 
when we took them cattle out of there and we got them cattle 
in and there were still eight cattle missing. 
16-Q. Then did you determine-
A. (Interposing) And we recounted them and still there 
were eight. cattle · missing. We looked the place over; looked 
all the cattle over and we had to drive the cattle to Hightown 
and didn't have so much time to look. Well, the time come 
we had to be starting these cattle and we come on with them, 
brought them up to the other place. Well, the next place, I 
went down there and I hunted the place all over and 
page 70 ~ I hunted the country over and they couldn't be 
found and I inquired of my neighbors and they had 
not seen them or heard of them nowhere. They couldn't be . 
found. 
17-Q. No evidence there of them having died on the pasture? 
A. None of that eight. Now there was one steer that had 
died there that summer. One had died but the other eight · 
there was no evidence of any of them dying. 
18-Q. You mean when you took the cattle out there were 
nine short of what you put in? 
A. Nine short. 
19-Q. But there was evidence there of one having died? 
A. A hundred and thirty-one cattle was what we took out of 
there. 
20-Q. .And you say there was one carcus there or the bones 
of one that had died? 
A. Yes, .there was one. 
21-Q. And only one? 
A. Only one. 
22-Q. Did _you go over all of the range? 
A. Yes, sir, I was all over the place. 
5<> Supreme Com~t of Appeals of Virginia 
Allen B. Patterson 
23-Q. And it was there when you got up in October, when 
· JOU :finally got them? 
A. Yes, they were gone. 
~ 24-Q. Could you tell me how many were your father's and 
yours and your brother's and so on. 
A. No, I couldn't tell you how many was my father's nor 
I couldn't tell how many my brother-in-law had in there. It 
was a hundred and forty cattle put in the1:.e and it 
page 71 ~was fifteen of them belonged to me. 
25-Q. How many of yours were missing when they 
cmne out? 
A. There was one. He was a steer, a red steer with a 
white head and with his tail bobbed and a straight brand on 
his right hip, both ears cropped and an undernip in the right 
ear. 
26-Q. It that just a nip to leave a cut in there where it 
would not grow back together? 
A. Yes, we just take a cut, a little bit of piece, out of 
it. Now if you are not looking for that mark and don't know 
it's on there and do not look for it, you can overlook it. The 
. hair g~rows down and often when we separate them we have a 
little trouble seeing that nip. 
27-Q. You mean it is not very noticable unless you know 
what to look for? · 
A. No, sir. As a result, it is not very noticable. 
28-Q. Mr. Patterson, in Rockingham County, do you know 
Layton Hensley and Hurdle Hensley? 
A. I know l\ifr. Layton Hensley very well, very well ac-
quainted with Mr. Layton Hensley. · 
29-Q. In the summer of 1939, prior to July, did he talk 
"\\ith you about your cattle and how they were doing? 
A. Oh, yes, before that time. 
By Mr. Weaver: 
I object to this, if Your Honor, please. 
Bv the Court: 
"'who is l\'Ir. Layton Hensley? 
By Mr. Taylor: . 
Layton Hensley is the father of this boy with 
page 72 ~whom he lived and it is our theory that the truck 
in which the cattle were taken from the pasture was 
owned by Layton Hensley. The purpose of the question, 
Your Honor, is, for the in_formation of the court, that this 
young man could have had information as to the cattle being 
on his pasture, and so forth. 
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By the Court: 
Mr. Taylor, is this just a step in a chain or can you link 
it up in any way to show that he got the information from 
his father? Because if you can't, I don't think it is proper. 
By Mr. Taylor: 
It is our theory he got the cattle and he had his father's 
truck, so he must have· ~t the information from his father o~ 
known of it individually, himself. It is an opportunity in 
a chain of circumstances. Circwnstantial evidence is relied 
upon largely, or to some extent, in this case as both direct 
evidence of identification and circumstantial evidence. And, 
more than that, there are other develo1lments that may come in 
this case which counsel for the defense are perfectly familiar 
with. If they want to insist upon their objections, I'll with-
draw the question. I can call him in rebuttal. 
By Mr. Weaver: 
. What I was thinking of, if Your Honor, please, is the 
statement in the opening statement that Hurdle Hensley lived 
in this community for a couple years and he was the one 
that knew of it and that's-
By Mr. Taylor: (Interposing) 
It was said in the opening statement that he had opportunity 
to know. 
page 73 ~ By the Court : 
That's what I understand that he had reference 
to the land and all about that. He is now directing his exam-
ination hoping to link it up with other evidence about the 
truck. Do you still desire to make your objection? 
By Mr. Weaver: 
At this time·; yes, sir. 
By Mr. Taylor: 
I withdraw the question, Your Honor, and call him in re-
buttal. 
By the Court: 
Then I would not have to rule on. 
By Mr. Taylor : 
That is all now, Mr. Patterson. 
By ~r. Weaver: 
No questions. 
Witness left the stand. 
~y Mr. Taylor: 
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I don't think we'll use Wichel or the other Mr. Patterson. 
It will only be corroborative evidence. 
Jake Hise, the ninth witness, testified: 
page 74 }- DIRECT EXAMINATION .. 
Hy Mr. Taylor: 
1-Q. What is your name, sir? 
· A. Jake Hise. 
2-Q. Is that your nickname or your name? 
A. No, sir. 
3-Q. Your name is Jake Hise? 
A. Yes, sir. 
4-Q. Where do you live Mr. Hise? 
A. About seven miles from here. 
5-Q. In the summer of 1939, were you, at any time, working 
for Mr. Herbert Patterson? 
A. Yes, sir. 
6-Q. Can you stat~ at what time you were working. 
A. Fore part of the season in June and July. 
7-Q. Did you work any in July that year? 
A. Yes, sir. 
8-Q. How much time did you work in July? 
A. Well, I worked up until about middle of July. 
9-Q. Do you recall when you first began working in July 
of that year, what day it was, what day of July? 
A. No, sir, we worked practically all of the time in July 
up until the middle of July. - . 
10-Q. Were you working on this Hoakum place? 
A. Yes, sir. 
11-Q. ·were you working there, you think, the first week 
in July? 
A. Yes, sir. 
llage 75 }- 12-Q. What was the nature of the work that you 
were doing on the Hoakum place? 
A. Why, I was cleaning up land for-taking up tree tops, 
cutting brush. 
13-Q. Was that on this range that we now claim to have 
the cattle stolen from? · 
A. Yes, sir. 
14-Q. Do you live near this place? 
A. No, sir, it's about twelve mile, I'd say, from my place 
to his. 
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15-Q. Did you travel in an automobile to work? 
A. Yes, sir. 
16-Q. ])id you at any time near· the first of July, or the 
first week in July or at any time, notice anything peculiar-
notice anything that would indicate the vechicular traffic in 
this pasture? -
A Well, no, sir, not but the one time. . 
17-Q. What did you notice at that time and what was the 
tjme; what did you notice and what was the time that yon: 
noticed it? 
A. Well, it was a truck was all we noticed had been up 
in there. 
18-Q. And can you give us the date that you noticed that 
truck track? · 
A. Well, no sir, it was about along the first days of July. 
19-Q. Along the first days of July? 
1•age 76 ~ A. Yes, sir, along the first; yes. 
20-Q. How did you go in that pasture to work; I 
mean your approach to it as you go in the pasture? 
A. Well, go down-go up through Mr! Wade's pasture to 
get up to his place. 
21-Q. Is that the only way that you can go in with trucks 
or other vehicles? 
A. That's the only way I ever lmow'd of, yes. 
By the Court: 
Mr. Taylor, suppose you ask him with reference to the 
fourth and see how he fixes -
By Mr. Taylor: (Intei·posing) 
22-Q. Do you remember the 4th of July, 1939? 
A. Yes, sir. . 
23-Q. Do you shoot off fire crackers on the 4th? 
A. No, sir. · 
24-Q. You work? 
A. No, sir, we. were right there worldng. 
25-Q. With reference to the 4th of July, can to fix the date 
that you saw the truck tracks? -
A. Well, now, it was right close to the 4th; yes, sir. 
26-Q. Why do you say it was close to the 4th? 
A. Well ,sir, I know it was right there. The fourth day 
I was working and I think it was right just about two day 
before the 4th or somewhere along there. 
27-Q. You think it was right around the 4th and probably 
two days before? 
A. Yes, sir, I'm sure of that. 
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page 77 ~ 28-Q. It was a working day, was it? 
A. Yes, sir. 
29-Q. A week day or Sunday? 
A. No, it was-we was working there. 
30-Q. What was the nature of the tracks you saw going into 
this place? 
A. Well, it was 'a big truck's, all I could tell you. 
31-Q. Were they fresh tracks or old tracks? 
A. Well, sir, it was as fresh as it could be. I don't see 
how they could be any plainer. 
32-Q. Did you come out that way the evening before? 
A. Yes, sir. 
33-Q. Were the tracks there then? 
A. No, sir. 
34-Q. ,v ere they there the next morning when you went 
back? 
A. Yes, sir. 
35-Q. Were they plain? 
A. Just as plain as they could be. 
36-Q. Did you see more than one track? 
A. No, sir. It was where he come down through the pasture. 
37-Q. Did you notice whether or not it had gone up there 
through the pasture? 
A. Well, we couldn't tell, you lmow, it had rained so·much 
there that night; so wet. 
38-Q. Is there a heavy sod there? 
A. Well, in places. Of course, some places it wasn't. 
39-Q. Did you follow those truck tracks to see where it 
went ? 
page 78 ~ A. Well, we went from the gate right on up to 
his gate, you know, from the big road. 
40-Q. You mean in going through Wade's it went from 
his gate on up to the Patterson gate? 
A. Oh, yes, on up to the scales. 
41-Q. Where are the scales with relation to the Patterson 
gate ; are they close? 
A. Right there at it. 
42-Q. Right at it? 
A. Yes, sir. 
43-Q. Is there a pen around his scales? 
A. Yes, sir. · 
44-Q. Large pen or small? 
A. Well, it ain't no very big pen. 
45-Q. How is it constructed, out of rails or boards or what? 
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A. Rai1s; rail fence. 
4H-Q. Did you notice whether or not the fence aronnd the 
J>en had been disturbed? 
A. Well, the fence was down. It is an iron fence. 
4 7-Q. Just tell us what you noticed; tell it in your own way. 
A. ·wen, the iron fence was down and thats the fence be-
tween Mr. Patterson's and Mr. Wade's. 
48-Q. What is that line fence made of; rail? 
A. Rail. 
49-Q. All rigl1t, sir. 
A. And it had been laid over and the truck had back:ed 
up tP where the fence laid down and there was where 
1•age 79 ~they had the cattle up above in Mr. Patterson's pen, 
you see, the scale pen, and looked like they had 
crowded the cattle down across th_e fence into the truck and 
left tlle fence open and left the gate open. 
50-Q. Does the land slope away from the pen? 
A. Yes, sir. 
51-Q. Does it slope in such a manner that if you would 
back up to it and lay the endgate down, that you could drive-
.A.. (Interposing) Well, I don't see why. 
52-Q. I'm not familiar with it. I'm asking you does it do 
that? 
A. Yes. 
53-Q. Was there evidence there that that is the manner in 
"·hich the cattle had been loaded; could you see any cattle 
tracks there? 
A. Yes, the cattle !Jen was just all tore to pieces. 
54-Q. ,v ere there any boards there? 
A~ Some old planks laying there too; yes, sir. 
55-Q. ,v en, from looldng at the situation as you observed 
, it on this morning, did it appear to you that the cattle had 
been loaded there? 
A. ,v en, that's the only way I could look at it that there 
had been cattle loaded there, but, to tell who done it or 
anything like that, I don't know anything about that. 
56-Q Did you report that to Mr. Patterson? 
A. No, sir. 
57-Q. W11y · didn't you? 
A. ,v en, I just thought he had took ·a load of his cattle, 
maybe, to the market. I didn't know. 
page 80 ~ 58-Q. But is was obvious to your mind-I mean 
from what you saw and observed, you thought cattle 
had been loaded there the night before?. 
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A Yes, that was the time I thought it was. 
59-Q. And in a truck? 
A. Yes, sir, in a truck. 
60-Q. · Did the tracks indicate the truck then moved on 
out to the road the way you go in? 
A. Yes, sir, went right down through the pasture to the 
big road. 
61-Q. Was there anyone with you at that time? 
A. Yes, sir. 
62-Q. Who? 
A. Couple of my boys. 
63-Q. A couple of the boys that helped you? 
A. Yes, sir. " 
By M~. Taylor: 
I think that is all. 
CROSS EXAMINATION 
By Mr. Weaver: 
1-X. Mr. Hise, does Mr. Patterson have a chute up he 
loads his cattle in? 
A. No, sir. 
2-X. Where does he load them? 
A. Well, I couldn't tell you. 
3-X. What tinie of morning was this you were there? 
page 81 } A. Just a little after six o'clock. 
4-X. How do you fix the date as a couple days be-
fore the 4th of July? 
A. Well, w~well, as I say, I couldn't say whether it was 
1·ight before the 4th or a little afterwards but I know it was 
1·ight there close the 4th of July. 
5-X. Could it have been as much as a week before or a 
,veek afterward? 
A. Oh, no, sir, it wasn't that long; no, sir. 
6-X. How do you know which year it was in? 
A. Uh hum. (laughing) It was in 1939. 
7-X. Were these truck tracks that you saw, were they all 
on Mr. Wade's land or some on Mr. Patterson's? 
A. No, sir, they never went on Mr. Patterson's. 
8-X. Just went up to his line? 
A. Yes, sir, just to the line fence. 
9-X. And they got off of the road; never followed the road? 
A. No, sir. You mean up through Mr. Wade's place? 
10-X. Yes. 
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A. Yes, sir, it come right up tl1e road, right up to the 
.scale pen and there it had to switch off a little,- out along 
the sod to back up to the fence. 
11-X. In other words, . then, the road goes all the way 
through .Mr. Wade's place up to the scale pen on Mr. Patter-
son's place? 
A. Yes, sir, right up there to Mr. Patterson's. 
. 12-X. And this truck followed that road? 
A. Yes, sir. , 
page 82 ~ 13-X. What did you mean awhile ago when you 
stated the truck came down through the pasture? . 
A. Well, that's Mr. Wade's pasture. 
14-X. It is his pasture but it is a road? 
A. Yes, it is the only road that I know of that you could 
get up to Mr. Patterson's farm. 
15-X. Now is that road worked; dirt road? 
A. No, sir, it is just up to the pasture. 
16-X. Grass road? 
A. Just up through the pasture. 
By Mr. Weaver: 
That is all. You may stand aside. 
Witness left the stand. 
C. C. Burns, the tenth witness, testified : . 
DIRECT EXAMINATION 
By Mr. Stevenson: 
1-Q. This is Mr. C. C. Burns? 
A. Yes, sir. 
2-Q. Where do you live, Mr. Burns?. 
A. I live down in the Back Creek valley, about a mile from 
the main highway. 
3-Q. Do you know Layton Hensley? 
A. How? 
1,age 83 ~ 4-Q. Are you acquainted with Layton Hensley, 
the accused in this case--
By Mr. Taylor : 
It isn't Layton. 
By Mr. Stevenson: 
5-Q. I mean Hurdle Hensley. 
A. Yes, sir. 
6-Q. It this man he here at the bar now? 
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A. Yes, sir. 
7-Q. }Ir. Burns, did you know him when he used to live 
on Back Creek, back a few years ago? 
A. Yes, sir. 
8-Q. Will you kindly tell the jury and court how long he 
lived there. 
A. Well, I couldn't tell just exactly the time that was 
spent down there, but he was there something like a year or 
two years. . 
9-Q. While he was there in the community, as a citizen 
he moved about in the community and became familiar affairs 
of the community? 
A. Yes, sir, he was around through the community a good 
deal. 
10-Q. Will you tell th~ court and jury how close Mr. Patter-
son's pasture is to the home he lived in. 
A. Well, I suppose it was something like a half a mile or 
a little less than a half a mile, I expect. 
11-Q. A little less than a half a mile? 
A. I think so ; yes. 
page 84 } 12-Q. Will you tell the court, if you please, wheth-
er or not he was familiar with that pasture, with 
the Hoakum place, the place Mr. Patterson's cattle now graze 
01· did graze in 1939. 
A. Well, I suppose he was He had a chance to be. Mr. 
Wade's land joi}!s Mr. Patterson betwee1:1 the Hoakum place 
and where Mr. Hensley lived on the west and on the south 
side he trapped and hunted all over that section there. I don't 
know, I suppose he had a chance to become familiar with it. 
13-Q. Will you state to the jury whether or not he married 
a latly from this county. 
A. Yes, he married one of Mr. Harry Wade's daughters; his 
oldest daughter. 
14-Q. What is her name? 
A. May. 
15-Q._ Miss May Wade? 
A. Yes, sir 
16-Q. Is that the Wade property that joins Mr. Patterson? 
A. Yes, sir. Her father's property joins Mr. Patterson. 
17-Q. Yes, I mean her father's property, Mr. Harry Wade's 
property.· 
A. Yes, sir, Harry Wade. 
18-Q. Did he live with the Wade family when he lived here? 
A. Yes, sir. 
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19-Q. Mr. Burns, in going up to this pasture, this Hoakum 
place, that was formerly owned by Glenn Ruckman of Staun· 
ton, and now owned by Mr. Patterson, you are familiar with 
going in and out there, are you? 
A. Yes, sir. 
page 85 } 20-Q. Tell the jury )low you get up there follow-
ing the road from. the Valley Center road. 
A. Well, the road turns off near what they used to call 
Old Hall. There's a building on the Ruckman place down the 
valley, and to the right coming up, a]).d it is about a half a 
mile from there up. to the Hoakum line, the line between Mr. 
Ed Wade's and the Hoalmm place; and it is rather a crooked 
road up through the pasture and not fenced on either side, 
and it is a private road that Mr. Patterson has through there. 
By the Court: 
Q. It is a well defined road so that anybody going in there 
could tell it was a road or is it part of the turf? 
A. Yes, sir, well defined ·road. 
Q. It is a road anybody could see? 
A. Yes, sir, it is a road in the past t\yo or three years, 
there's been a good deal of lumber hauled down over it. It 
is plainly Illarked. 
By Mr. Stevenson: 
20-Q. Mr. Burns, in going to this pasture, what route would 
you travel down to the fork of the road from here? 
A. From here? 
21-Q. Yes. 
A. Well, you go down the main highway to Mr. Ed Wade's. 
22-Q. What number is that, do you recall? 
A. That main highway, I believe, is No. 84 now. Then you 
turn to your left right at Mr. Ed Wade's house and go 
down what is known as the "Little Valley", Back Creek 
Valley. 
page 86 } 23-Q. Valley Center road? 
A. Yes, Valley Center road, and about half a mile 
down that road is where this road turns to the left to go up to 
the Hoakum place. . 
24-Q. When you leave the Valley Center road, after travel-
ing this half mile from the hard surfaced road and come 
to this gate, going into E. A. Wade's pasture-
A. (Interposing) Yes, sir. 
25-Q. ( con't) Do you pass up through E. A. Wade's pasture 
to get to the Hoakum place? 
A. Yes, sir, all of the w11y in Ed Wade's pasture. 
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26-Q. Is that the road that Hise was speaking of awhile 
ago and described preceding you as a witness? 
A. Yes, sir. 
27-Q. How far wouJ,d it be from that .gate going into E. 
A. Wade's pasture out here to Harry Wade's home, the home 
that Hurdle Hensley lived in? . 
A. I think it would be about. half way from Ed Wade's 
to Harry's, the gate would be something like a half a miles 
from each house. 
28-Q. You say he trapped and hunted through those woods? 
By Mr. Weaver: -
He's already stated that. 
By the Court: 
Yes, he's answered that. 
By Mr. Stevenson: 
· You may have the witness. 
page 87 }- CROSS EXAMINATION 
By Mr. Weaver: . 
. 1-X. It was in 1929 when Hurdle Hensley lived down there, 
wasn't it, Mr. Burns? 
A. I couldn't tell. It was along in the late 20's though. 
By Mr. Weaver: 
That is all. Stand aside. 
Witness left the stand. 
Elza Terry, the eleventh witness, testified: 
DIRECT EXAMINATION 
By Mr. Taylor: 
1-Q. Mr. Terry, you live in Highland County? 
A. Yes, sir. 
2-Q. How close do you live to the Hoakum place, if you 
know where it 'is? 
A. About six or seven miles. 
·. 3-Q. Do you know Mr. Harry Wade's home? 
A. Yes, sir. 
4-Q. How far distant is that from the entrance to the 
Hoalmm place which joins the Wade property? 
A. About half a mile, something near that. 
5-Q. Do you know the defendant here, Hurdle Hensley? 
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A. Yes, sir. 
page 88 t 6-Q. And did he live in the Wade home for some-
time, a number of years? 
A. He was down there awile; yes,. sir. 
7-Q. How long do you think he was there? 
4-. I reckon one or two years; something. like that. 
8-Q. Married one of Wade's girls, I believe? 
A. Yes, sir. 
9-Q. And they were subsequently divorced? 
A. Yes, sir. 
10-Q. Do you know whether the defendant had an opportun-
ity to know the Hoakum place well and the purpose for which 
it was used at the time he was here and has always been? 
A. Well, I would think he would. 
11-Q. Do you know what activity he engaged in while he 
lived in Highland County? 
By Mr. Weaver: 
'I object to that as it is irrelevant, fifteen years ago, as 
to what activity-I don't see the relevancy to this case. · 
By the Court: 
It would only be proper if he was hunting and trapping. 
By Mr. Taylor: 
That's what we wanted to know. 
By Mr. Weaver: 
Well, we want to object. We'll admit to it he lived there. 
By Mr. Taylor: 
Well, that's all, sir. 
By Mr. Weaver: 
No cross examination. 
Witness left the stand. 
}>age S9 t MEMO : At this point, a :fifteen minute recess 
was granted on behalf of the Commonwealth. 
E. E. Kiser, the twelfth witness called, testified : 
DIRECT EXAMINATION 
By Mr. Taylor: 
1-Q. You are Mr. E. E. Kiser? 
A. Yes, sir. 
2-Q. And you are state traffic police of the motor vehicle 
division? 
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A. Yes, sir. 
-
; 
3-Q. Is part of your territory that you police Rocldngham 
County? 
A. Yes, sir. 
4-Q. Mr. Kiser, do you know the defendant, Hurdle Hensley? 
A. Yes, sir. ~ 
5-Q. Do you know his father, Layton Hensley? 
A. Yes, sir. 
6-Q. Are you familiar with the location of their home and 
so forth? 
, A. Yes, sir. 
7-Q. Do you know, Mr. Kiser, if, on July 7 of 1939, that 
Layton Hensley owned the truck-GM C with a cattle rack 
Lody, color nova green? 
A. You say Layton Hensley? 
page 90 ~ 8-Q. Frank L. Hensley; it is called Layton Hen-
sley. 
A. Yes, sir, the summer of '39. 
By the Court: 
What is a cattle rack body? 
A. It is a state body; slats. 
By Mr. Taylor: 
9-Q. Do you know whether Hurdle Hensley lived with his 
father? 
A. Yes, sir, he lived with his father. 
10-Q. Did he live there in the summer of 1939? 
A. Yes, sir, I believe he was at the time he came back .. 
He was away. 
11-Q. Have you seen the Herisleys using such a truck in 
the summer of 1939, Layton and Hurdle? 
By Mr. Weaver : 
If Your Honor, please, I object to this. Mr. Kiser stated 
that Mr. Frank Hensley owned a truck. He didn't say Lay-
ton Hensley. 
A. No, I said Frank. 
By the Court : 
Mr. Weaver, I understand that Layton and Frank _is the 
·same parties. 
By Mr. Hammer: 
No, sir, that is not correct. 
By Mr. Weaver: 
I may be mistaken. 
By the Court : 
Mr. Taylor, unless this is the boy's father-
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That's my information, that he is. If I'm wrong-
A. ( con't.) (Interposing) I think you11 find that John 
Hensley is the father of Frank. Layton is the father of 
Hurdle. 
By Mr. Taylo~·: 
12-Q. And Frank L. Hensley might be the son of John Hen-
sley, you think? 
A. Yes, the way I understand it. {'. 
13-Q. Do they live close together? 
By Mr. Weaver: 
I move that this be striken from the. record if that has .. 
no connection with the family. 
By Mr. Taylor: 
Your Honor, that would be absolutely true but I have 
a right to prove, in a case like this, where a truck has been 
· described, that cattle were brought to the stock yards, sup-
pos~dly stolen cattle, that the theft charged had access to it 
or may have had access to it. If it was owned by some of his 
relatives or close relatives and he had the use ot it or I can 
1,rove by other people that he used it, or may have been using 
a truck of the same color and description, I think I have a 
right to prove it under the- · 
By the Court : (Interposing) 
· I think, Mr. Weaver, you can show that the defendant had 
access to the truck, such as was used or described, and that 
he operated or owned or operated a truck of that description 
and it can go to the jury for what weight they may 
page 92 ~attach to it, and on that ground I'll admit 'the 
testimony of this witness. But Mr. Taylor will have 
to show that he had access to it. 
By Mr. Taylor: 
I'll frankly .say to the court that if I cannot, it will oe 
striken from the record, and if it will be striken, of course, 
the jury will not give it an~ consideration at all. When 
I first started examining him, I thought Frank Hensley was 
L. N. Hensley. 
14-Q. Do you know the relationship of Layton Hensley 
to Hurdle Hensley? 
A. John Hensley is the father of Frank Hensley and also 
the father of Layton Hensley. That would make them-I 
1·eckon Frank Hensley would be Hurdle's uncle or half uncle. 
15-Q. John Hensley is the father of Frank L. Hensley? 
A. Frank Hensley and Layton Hensley. 
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16-Q. And Layton Hensley-
A. (Interposing) And Layton is the father of Hurdle. 
By the Court : 
.. Then that's the boy's grandfather?· 
A. John Hensley is this boy's grandfather. 
By Mr. Taylor:' . 
17-Q. And Frank L. Hensley would be this boy's uncle? 
A. Yes, sir. · 
By Mr. Hammer: 
He would be his half uncle. 
By Mr. Taylor: 
Half uncle. 
18-Q. Now, does Frank L. Hensley live close to 
page 93 rthe home of Layton Hensley and Hurdle Hensley? 
A. Several miles. I just don't know the dis-
tance from the homes. They ar~ in the same neighborhood. 
19-Q. Do you lmow whether or not, or did you observe in 
the summer of 1939, whether Hurdle Hensley was using this 
truck on any occasion? 
A. I never saw Hurdle drive it; no, sir. 
By .Mr; Taylor: 
That is all. 
By Mr. Weaver: 
That is all. 
By Mr. Taylor: 
I'll ask you not to strike this evidence yet because I think ~ 
the next witness will probably connect it with the home. 
By the Court : 
The court will reserve the right to strike it later, then. 
Witness left the stand. 
Hugh Neff, the thirteenth witness, testified: 
DIRECT EXAMINATION 
By Mr. Taylor: 
1-Q. Mr. Neff, where do you live, sir? 
A. I live at Lacey Springs. 
. 2-Q. Is that in Rockingham County? 
A. Rockingham County, yes, sir. 
page 94 r 3-Q. Is that colse to where the Hensley's live, 
Layton Hensley and Hurdle Hensley? 
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A. Well, I judge that Layton Hensley is probably five or 
six miles from where I live. 
4-Q. Do you Imow. them both? 
A. Yes, sir. 
5-Q. Know them well when you see them? 
A. Well, I know them when I see them. 
6-Q. Do you know whether in July of 1939 that Hurdle 
Hensley had the use of a truck, G M C truck, with a cattle 
rack body, color nova green; it is a bluish-
A. (Interposing) I do not Imow that he had the use of it, no. 
7-Q. Did you ever see such a truck around the summer of 
193}) at Layton Hensley's home or where Hurdle Hensley lived? 
A. No, sir, I did not. 
8-Q. Did you ever. see Hurdle Hensley driving such a truck? 
A. No, sir. 
9-Q. Did you ever see-I may be confused about this, I'd 
like to ask you a question. 
A. All right. 
10-Q. Didn't you tell me outside-it may have been some 
other witness-that you saw this truck or a truck of that 
descriptio~ at the Layton Hensley hoine? 
A. No, I told you I seen it at the John Hensley home. 
11-Q. John Hensley home? 
A. Laytons' father. 
page 95 ~ 12-Q. I say I may have been confused about it. 
A. No, I didn't say that. 
· 13-Q. How far is the John Hensley home from the Layton 
Hensley home? 
A. Oh, it's I would judge it would be, two and a half or 
three miles. 
By Mr. Taylor: 
That's all. 
CROSS EXAMINATION 
By Mr. Weaver: 
1-X. Mr. Neff, who .lived there at the John Hensley home? 
A. Why, Mrs. Hensley, John Hensley's widow, and some of 
the younger boys, two or three of them. 
2-X. This truck that you were spealdng of, who does that 
belong to, who did it belong to in '39, or who did you see run-
ning it. · 
A. I seen Frank Hensley and the other younger boys with 
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the truck and I seen the truck a setting in front of the home 
of John Hensley. 
3-X. How old are those younger boys you are speaking of? 
A. Well, I don't know. I judge anywheres from, say, from 
eighteen to twenty-two, twenty-three, something like that .. 
4-X. During the summer of July of 1939, what kind of 
truck did Layton Hensley own? 
A. I do not know. 
page 96 ~By Mr. Weaver: 
That is all, sir. 
Witness left the stand . 
. By Mr. Taylor : 
Now, if Your Honor, please, the Commonwealth wishes to 
c,ffer in evidence, which there is no objection to on the part 
of the defendant's com1sel, the record of an indictment, con-
viction-
By Mr. Hammer: (Interposing) 
Now, if Your Honor, please, at this point, Mr. Taylor, I 
don't think that would hardlybe admissible. 
By Mr. Taylor: 
You told me-
By Mr. Hammer: (Interposing) 
I understand Mr. Taylor, and I'm still perfectly willing 
to do it, but I think it is a matter that should be taken up out 
of the jury's presence. -
By the Court: 
Just a minute. I don't think we ought to discuss it in the 
J>resence of the jury. 
By Mr. Hammer: 
That is what I say, it ought not to be discussed in the 
jury's sight. 
By Mr. Taylor: 
Your Honor, I only spoke becaude I thought-
By the Court : (Interposing) · · 
I understand you stated to the court it was going 
page 97 ~to be without objection and that was the basis on 
which you arose to address the court. 
By Mr. Hammer: 
All right, sir, we'd like to speak to the Judge in Chambers. 
MEMO: Thereupon, the court and counsel adjourned to the 
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Clerk's Office where the discussion, by agreement of counsel, 
was omitted from the record. 
Joe Miller, the fourteenth witness called, testified: 
DIRECT EXAMINATION 
By Mr. Taylor : 
1-Q. Mr. Miller, you are a resident of Rockingham County? 
A. Yes, sir .. 
2-Q. And you are in the automobile business? 
A. Yes, sir. 
3-Q. I hand you a check here and ask you to look at· it. 
Did you ever have that in your possession? 
A. Yes, sir. · 
4:-Q. When and how did you get it and who from? 
Ae This check was given me by Mr. Chas. Hammer about the 
19th or 20th of June, last year. I deposited it June 21. 
5-Q. For what purpose was it given to you? 
A. In payment for a bill, an account, rather. 
6-Q. After depositing it, what happened to it? 
page 98 } A. Came back and I turned it back to Mr. Ham-
mer and he settled his account by note. 
7-Q. Is that Mr. Hammer, counsel for the defendant here? 
A. That's the Mr. Hammer; yes, sir; Charies Hammer. 
8-Q. Did you employ Mr. Andrew Claybrook, an attorney 
of Harrisonburg, to collect this check for you? 
A. No, sir. 
By Mr. Taylor: 
That's all, sir. 
By Mr. Weaver: 
That is all, sir. 
Witness left the stand. 
C. C. Hess, the fifteenth witness called, testified: 
DIRECT EXAMINATION 
By Mr. Taylor: 
1-Q. Mr. Hess, did you make an investigation of this case? 
A. Yes, sir. 
2-Q. When did you first know that the check had turned 
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up at the Martinsburg Livestock Company, Incorporated, 
given for the purchase of these cattle? 
A. It was right in the very last days of June, sometime 
between the 25th and the last of June, 1940. 
3-Q. And from whom did you receive ·that informa-
tion? 
page 99 ~ A. From Dr. Oates of Martinsburg. 
· 4-Q. Did you then proceed· to make an investiga-
tion of the matter? 
A. Yes, sir. 
5-Q. Did you find where the check in your investigation-
did you find in whose possession the check was then? 
A. When I first caught up with the check, it was C. A. 
Claybrook, in Harrisonburg, had the check in his possession. 
6-Q. Were you able to get possession of the check at that 
time? 
A. No, sir.· 
7-Q: Did you have a photostatic copy of the check made? 
A. I think l\fr. Lawrence Hoover had that done; yes, sir; 
attorney, of Harrisonburg. 
8-Q. Did you learn from Mr. Claybrook, who was then owner 
of the check-
By Mr. ·weaver ·(Interposing) 
That would be hearsay, if Your Honor, please. 
By the Court:. 
Yes, I think it would. 
By Mr. Taylor: 
I'm inclined to think it would too. That isn't what I 
started to ask. 
9-Q. '\Vere you in court here on Grand Jury day when the 
check wa~ impounded by the court as evidence in this case? 
A. I was here at court but I don't think I. was present 
right here at the time, no, sir. 
page 100 ~ 10-Q. Did you ever ascertain who the payee of 
the check was or whether he was a person or fic-
titious person? 
A. Never have been able to locate him. We made several 
effort to locate him and never was able to. 
11-Q. Diel you ever talk with Mr. Chas. A. Hammer in 
relation to who was the owner of this check ? 
A. On this particular occasion that I was in Harrisonburg 
to see Mr. Claybrook, Mr. Hammer came in Mr. Claybrook's 
office just shortly after I went in there and, as well as I rem-
ember, M1·. Claybrook told me he had got the check from Mr. 
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l\Iiller or Mr. Miller had sent him the check for collection and 
he had gotten the check and he said that he had gotten it from. 
a client of his and he couldn't tell me-never did tell-said 
he couldn't tell me who the man was. He said so far as 
Mr. Layman, said he never did lmow Mr. Layman, never did 
see him, that an agent of Mr. Layman's had given him "tlre 
check and he wouldn't tell me who he was; said he couldn't do 
that, privileged communication, he claimed, to his client. 
By Mr. Taylor: 
That's all, sir. 
CROSS EXAMINATION 
By l\Ir. Weaver: 
1-X. In your investigation, did you endeavor to :find Mr. 
Kirby All~n? . 
A. No, sir, I don't know as Mr. Kirby Allen was ever men-
tioned to me other than by either Mr. Hoover ·or Mr. 
JJa.ge 101 ~Patterson; somebody. I don't lmow whether it was 
Mr. Hammer or Mr Claybrook, either one, ever men-
. tfoned Kirby Allen to me, but in the cou~se of the conversation 
I don't know whether it was the Commonwealth's attorney 
· of Harrisonburg, Mr. Hoover, or Mr. Patterson 
By Mr. Weaver: 
That is all. 
Witness left the stand. 
Lawrence H. Hoover, the sixteenth witness called, testified: 
DIRECT EXAMINATION 
By Mr. Taylor: 
1-Q. What are your initials, Mr. Hoover? 
A. Lawrence H. Hoover. 
2-Q. You iare Commonwealth's attorney of Rockingham 
County? 
A. Yes, sir. . 
3-Q. Mr. Hoover, did you eYer see this check that's in evi-
dence here? 
A Yes, sir. . 
4-Q. Will you please tell the jury when you first saw it 
and in whose possession it was, if you lmow, or who the owner 
th~reof was supposed to be. 
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A. The first time I saw this check it was in the llossession 
of Mr. C. A. Claybrook, attorney at law, of Harrisonburg, 
Virginia. 
5-Q. Do you know Jiow it was in his possession, 
page .102 ~whether for collection or do you know who the owner 
of the check was or supposed to be? 
A. Only what Mr. Claybrook told me . 
. By Mr. Taylor: 
That wouldn't be evidence. 
By the Court: 
No, sir. 
A That's the reason I stated it that way, Your Honor. 
By Mr. Taylor: 
6-Q. Did you ever see this check when it was in possession 
of Mr. Charles A. Hammer of Harrisonburg? 
A. No, sir. Mr. Hammer was present when I first saw it in 
Mr. Claybrook's possession but I never saw it in Mi-. Ham-
mer's possession. 
7-Q. What was the purpose-were you then lending assis-
tance to the authorities of tl1is county in the investigation of 
this matter? 
A. That's correct, sir. 
8-Q. Were they then in your presence and in the presence 
of Mr. Hammer trying to ascertain who was the owner of 
this check or proper holder or it; I mean by "proper", legal 
bolder? 
A. Principally, so far as I was concerned ,and the main 
subject of conversation with Mr. Hammer, when I was present, 
was to attempt to determine how the check caine into his 
possession. . 
9-Q. Were you able to do that? 
A. He declined to give that information. 
By Mr. Taylor: 
That's all, sir. 
page 103 r A. ( con't.) I might state, in fairness to Mr. 
Hammer and what he stated his position to be, was 
that he considered it a privileged communication between 
attorney and client. 
By Mr. Taylor: 
10-Q. Now, Mr. Hoover, did he then and in that conference 
tell you that he would immediately communicate with his 
client and inform you if it was possible who the client was; 
what did he say in connection with getting in touch with his 
client? 
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A A.re you talking about the original conversation about 
which you have heretofore questioned me? 
11-Q. Well, I don't know whether it was in the original-
any subsequent conversation 
A. I had conversations with Mr. Hammer to try to find out 
where this check came from. 
12-Q. In the original conversation, did he make any state-
m~nt to you that he would get in touch with his client? 
A. No, sir. 
13-Q. Did he, in any subsequent conversation? 
· A. Yes, sir. 
14-Q. What statement did he make in relation to it? 
A. In all of our conversations, Mr. Hammer declined to 
divulge the name of the man from whom he had gotten the 
check. However, in our last conversation, as nearly as I can 
recall it was the fast one, he stated to me that he had just 
gotten in touch with his client, the man from whom he had 
gotten the check, and that that man would be in his office in-
sjde of an hour and that he was going to demand at that 
time that his client tell him where he had gotten the 
page 104 ~check or he, Mr. Hammer, would feel moved to di-
vulge where he, Mr. Hammer, had gotten the check; 
if I make that clear. I don't know if I do, or not. 
By Mr. Taylor: 
You do to me, sir. 
By the Court: 
You do to me. 
By Mr. Taylor: 
15-Q. In other words, he told you he had gotten in touch 
with his client and he would be there within an hour and 
if his client didn't tell you that he would feel moved to tell 
you from whom he had gotten it. 
A. That's correct, sir. 
16-Q. Did you take any steps to ascertain from that infor-
mation who his client might be? 
· A. Yes, sir, I'm frank to say that I did. 
17-Q. What did you find out; I mean, did you find out who 
his client was? 
A. I think so. 
18-Q. ,vm. you please tell the jury what steps you took 
and who conferred with Mr. Hammer within that period of 
time. 
A. I had been endeavoring for sometime and in several 
conversations with Mr. Hammer to ascertain who had given 
78 Supreme Court of Appeals of Virginia 
Lawrence H. Hoover 
him the check and had not been able to do so. And, therefore. 
when I found that-or was advised by him-that the man 
who had giveri it to him would be at his office within· an hout, 
I felt it my duty to se who went into his office within an hour. 
I, therefore, asked the sheriff of our county to put· one of his 
men on the street or in such position as to be able 
page 105}to tell who did go _into Mr. Hammer's office during 
that period of time. . 
19-Q. In the information you say that you received going 
to be a communication to you by that deputy sheriff? 
A. No, sir. 
20-Q. All right, sir, go ahead . 
. A. From the court house, where my office is located, I could 
not see anyone from the sheriff's office on the street · or in 
·a position to get this information. And I decided that if 
anything had slipped up m the sheriff's office so that he had 
not gotten the man out, that I would personally do the work 
myself. I went to the First National Bank Building, where 
l\fr. Hammer's office is located, went up on to the second floor 
a.nd looked about the hallway and saw there wasn't anyone-
there was a young man in there whom I knew and Mr. Ham-
mer but I pretty well 1mew of my own knowledge that that was 
not the person in question and that his client had, . therefore, 
not arrived yet. I went across the street on to the second 
floor of the building directly across the street from Mr. Ham-
mer's office and observed the First National Building from 
that point. I saw Mr. Layton Hensley-. 
21-Q. (Interposing) That's the father of the defendant here? 
A. That's my information. I can't state that of my own 
knowledge. Saw Mr. Layton from the building; I wa~ directly 
across the street from Mr. Hammer's office on the same level. 
I saw ·him enter Mr. Hammer's office. The young man wlio 
ltad been in there with M:r. Hammer went out to the waiting 
room, which was out of my sight, and Mr. Hensley, 
1>age 106 } Mr. Layton Hensley, went into the private office 
next to the street with Mr. Hammer and they had 
a conference of some duration, probably twenty minutes to 
half an hour. Then Mr. Hensley left. I remained where I 
was until Mr. Hensley left the building. When Mr. Hensley 
left Mr. Hammer's office, Mr. Hammer picked up. the telephone 
and almost immediately put it down again. He had informed 
me that as soon as he had had an Qpportunity to talk with his 
client he would immediately get in touch with me and inform 
me of the name of the party who has ·given his client the 
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check. He hung up the telephone then immediately came out 
· of the building himself and went towards the court house 
,vhere my office is located. I then left the place where I had 
peen watching, went towards the court house, and met Mr. 
Hammer right about the door, I believe, of the court house 
building. He was coming back out after not :finding me in 
and I was just going in and, at that time, Mr. Hammer told me 
that he had just talked with his client an.d that his client had 
informed him that he had gotten the check from Kirby Allen. 
I might add that after Mr. Hensley went into the building 
and had entered Mr. Hammer's office, I saw, down on the 
street, one of the deputy sheriffs of our county whom I supposed 
had gotten on the job late and I went downstairs ad called him 
and he went back up there with me and remained with me 
during the period of the conversation in ·Mr. Hammer's office~ 
between him and Mr. Hensley. 
22-Q. You mean he .went up with you and remained with 
you during the time that Mr. Hammer was talking to Mr. 
Hensley? 
A Mr. Ciarence Neff, the deputy sheriff, I saw him on 
the street after Mr Layton had gotten into Mr. Hamme~'s 
office. 
page 107 ~ 23-Q. Yes, sir. · 
A. I. went down to the ground floor and called to 
Mr. Neff and he saw me there in the doorway and came over 
and he went back upstairs with me. 
24-Q. With you; yes sir. 
A And remained with me from that time until after the 
conversation between Mr. Hensley and Mr. Ham.mer was over 
and until after both of them had left the building. 
By Mr. Taylor: 
· That is all, sir. 
By Mr. Weaver: 
That is all, sir 
Witness left the stand. 
Joe Miller, the fourteenth witness, was recalled: 
DIRE.CT EXAMINATION 
By Mr. Taylor: . 
1-Q. Mr. Miller, do you know Mr. Hammer'~ endorsement; 
I..Chas. A. Hammer? 
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A. Yes, sir. 
2-Q. Is that it (handing check to the witness)? 
A. Yes, sir. 
.'1 
3-Q. Did he make that endorsement of this check in your 
presence? 
page 108} A. Yes, sir. 
By Mr. Taylor: 
That is all .. 
By Mr. Weaver: 
That is all. 
Witness left the stand. 
Herbert G. Patterson, the seventh witness called, was re-
called: 
DIRECT EXAMINATION 
By Mr. Taylor~ . 
If Your Honor, please, Mr. Herbert Patterson-I'm afraid 
tl1at possibly that I didn't prove that this offence happened in 
Highland County. I asked Mr. Patterson about his ownership 
of the property here and the cattle were on that range and 
I don't ]mow whether he said specifically whether it was in 
Highland County, or not. 
By the Court: 
All right. 
By Mr. Taylor: 
1-Q. Mr. Patterson, is this Hoakum place from which you-
from which the indictment alleges that the cattle, the steers, 
were stolen, is that in Highland County? 
A. Yes, sir, that's where the deed for the land is recorded, 
anyhow. 
page 109} By Mr. Taylor : 
That is all. 
CROSS EXAMINATION 
.By Mr. Weaver: 
1-X. Is that in Blue Grass District? 
A. Yes. 
By Mr. Weaver: 
That is all. 
"' I 
: 
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Witness left the stand. 
By Mr. Taylor: 
We rest, Y ~mr Honor. 
MEMO : Thereupon, a short recess was granted the de-
fense by the court. 
By Mr. Weaver: 
If Your Honor, please, the defense rest. 
By the Court: 
Gentlemen, the defense rest which means that they are not 
going to put on any testimony. It is obvious that it will 
be impossible to conclude this case. It is now five minutes 
after five. Saturday is always a bad day and I'd like to get 
started as early tomorrow as possible. I want to ask you 
Gentlemen how long-
page 110rBy Mr. Taylor: (Interposing) 
Pardon me for interrupting. 
By the Court: 
Go ahead. 
, By Mr. Taylor: 
There is a witness, another witness, from Martinsburg, 
West Virginia, through some error was not summoned. He 
is the teller in the bank to whom this check was presented. 
The assistant cashier was here today. It was not presented to 
him in person. They have promised, if they could locate the 
young man, to send him here and I would like to reserve the 
right, on behalf of the Commonwealth, if he's here when we 
start in the morning, to put on this one witness. This man, 
as I am informed, will also identify this defendant as the 
person who presented this check for payment. 
J3y the Court: 
I think you have a right to do that and the defense also 
have a right to change their position. You understand, you'll 
then have the right to go on with the evidence or state to the 
court what position will be. · 
Adjournment was taken until tomorrow morning at 9 o'clock 
A.M. . 
page 111 r Saturday, May 3, 1941, prior to the hour set 
for convening, the Commonwealth's Attorney, Boyd 
Stephenson,, J. ·wesley Taylor of Staunton, Virginia, assist-
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ing the Commonwealth's Attorney; Charles A. Hammer, Jr~ 
·and Russell M. Weaver, counsel for Hurdle Hensley, defend-
ant, and Layton W. Hensley, father of defendant, after con-
sultation adjourned to the law office of R. Turner Jones, Co}!l-
missioner in Chancery in Monterey, where the hereinafter 
statement was made by Layton W. Hensley. The reporter 
)\·ho recorded the proceedings on the first trial day was ab-
sent and this statement was given to' R. Turner Jones, C. C. 
After tl1e Commonwealth had rested their evidence, the de-
fendant, Hurdle Hensley, took the stand in his own behalf, and, 
thereafter, the above named Layton W. Hensley took the stand 
and reiterated in open court his confession as hereinafter set 
out. 
"Statement of Layton W. Hensley, of Rockingham County, 
Virginia, made in the law office of R. Turner Jones, in Mon-
terey, Virginia, this 3rd day of May, 1941, in the presence of 
Boyd Stephenson, Commonwealth's Attorney of Highland 
County, J. Wesley Taylor, Attorney of Staunton, assisting 
the Commonwealth's Attorney in the trial of Hurdle Hensley, 
now indicted and on trial in the Circuit Court of Highlap.d 
County for larceny, Charles A. Hammer, Attorney of Har-
risonburg, R. M. Weaver of Harrisonburg, and C. C. Hess, 
Sheriff of Highland County. 
Layton W. Hensley, being :first duly sworn by 
1,age 112 ~Turner Jones, Commissioner in Chancery of the 
Circuit Court of Highland County, deposes and saith 
as follows: 
Statement by Mr. Taylor: 
Mr. Hensley, you unde1·stand that any statement that you 
might make, if it should incriminate you, will be used against 
you? 
A. Yes, sir. _ 
Q. And any statement that you make must be voluntarily 
made and must be made of your own freewill and accord with-
out any promise of immunity or any consideration from the 
Commonwealths Attorney, do you understand that? 
A. Yes, sir. 
Q. And the statement that you promise to make is volun-
tarly made and made on your own freewill without any prom-
ise of anything? 
A. Ye~,. sir. 
Questions by Mr. Taylor: 
Q. Mr. Hensley, suppose you just tell us what you have in 
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mind to tell us about the trial of the case of the stealing of 
certain cattle, steers, from the H. G. Patterson place, known 
as Hocum place in Blue Grass Magisterial District of High-
land County, during the last part of June or first part of 
July in 1939. 
A. Now these cattle were sold on what date? The 7th of 
J·u1y. They were taken on the night before or the evening 
before late by Frank Hensley and Nelson Hensley and myself. 
Q. Mr. Hensley, you say they were taken by Frank Hensley, 
Nelson Hensley and you? 
A. Yes, sir. 
page 113} Q. Were you all three present at the taking of 
these cattle at the time? 
A. Yes, sir. 
Q. What time did you take them? 
A. It was raining that evening and we put them in the 
corral at the place or the scales and they had a loading shute 
there on tlie truck and they put it down and drove them in 
the truck. ·Frank was driving the truck. 
Q. Daylight or dark? 
A. It was in daylight, it was raining and you know it gets 
foggy down there in the hills when you drive back in there. 
You couldn't see any- place from where we was loading them. 
Q. Is this place in view of any houses? 
A. No, I don't think SQ. 
Q. Did you take the cattle immediately or wait until night? 
A. No, they were taken away as soon as we got them loaded 
and the back fastened up. 
Q. Was it daylight? 
A. No, it was raining in the evening and as I say, it gets 
foggy and it wasn't dark yet. 
Q. Approximately what time would you say? 
A. I don't know. I think it was around 6 o'clock, to my 
b(\st knowledge. · 
Q. Did you come out on the truck that brought the cattle 
out? 
A. I walked out to the road. 
Q. Did you ride the truck that brought the cattle all the 
way? 
A. From the road · on. 
page 114} Q. ·where did you take the cattle.?. 
. A. vVe nr~t ~ook them down to Hagerstown, Mary-
land, to the stock yards and there wasn't a Sale that day and 
we unloaded them ·there. 
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Q. Who went with you to Hagerstown? 
A. Frank and Nelson. 
Question by Mr. Stephenson: 
Q. Which way did you go? 
A. We came out down here and went out by Churchville, 
Harrisonburg and went out High Street in Harrisonburg, and 
went down the Valley Pike. 
Questions by Mr. Taylor~ 
Q. You say you unloaded them in Martinsburg-I mean 
Hagerstown? 
A. Yes, we unloaded them in Hagerstown. 
Q. Did you get permission to unload them there? 
A. I didn't go out to the Stock Yards. Frank went out 
there. 
Q. Did Nelson go with him to the Stock Yards in Hagers-
town? 
A. I think so. 
Q. What time· did you arrive in Hagerstown?· 
A. I just don't know what time that was. I couldn't tell 
you now. 
Q. Did you go straight there? 
A. Well, we made some _stops along the way. 
Q. Did you get there before morning? 
A. No, sir, it got daylight on us along about Win-
page 115 ~chester I think. . • 
Q. How long did you have the cattle at the Stock 
Yards at Hagerstown? 
A. Probably an hour. 
Q. Then what did you do? . 
A. Loaded ·them that day and brought them on back to 
Martinsburg Stock Yards and unloaded them there. 
Q. What time did you arrive back at the Martinsburg Stock 
Yards? 
A. Around in the forenoon sometime, it was getting up 
close dinner. 
Q. Were you along when you took the cattle off in Martins-
burg? 
A. I got off, I didn't go up to the Yards. 
Q. Did Nelson and Frank both go to the Yards? 
A. Just Frank, I think. 
Q. What did Nelson do? 
A. He loafed down the street. 
Q. Why didn't you go to the Yards? 
A. Well, Hoover's truck was up there and they knowed me. 
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Q. Why didn't you go to the Yards in Hagerstown? 
A. Well, the Sales Manager knows me. 
Q. Who planned the taking of these cattle? 
A. They boys bought the truck and said they were going 
to haul race horses. 
Q. Is that the G. M. C. truck? 
A. ·Yes, sir. 
Q. Is that the one they got along in 1939? 
page 116} A. They got it in June or a few days before. 
Q. Is that the truck in the name of Frank Hen-
sley? 
A. Yes, his Mother gave her not as a down payment and 
then when he turned it back the Motor Company turned-
her note back to them. 
Q. It was repossessed-the Motor Company took it back? 
A. Yes, sir, they only had it about a month. 
Q. Tell me, who knew about the Patterson cattle being on 
the Hocum place and who planned the stealing of them? 
A. Well, we all talked about it. 
Q. You mean who by saying all? 
A. Frank, Nelson and myself. 
Q. Where was your boy along in May, June and July of 
1939? 
A. He was at home. 
Q. What was he doing? 
A. He was plowing with a big plow. 
Q. He operates your farm. 
A. Yes, sir. 
Q. Did you talk with you son any about it? 
A. He didn't know anything about this till he was arrested. 
Q. Wasn't he present at the time that you three talked 
about it? 
A. No, sir. 
Q. Which one of you Hensleys knew that Patterson had a 
good many cattle down at that place? 
A. I talked to Patterson and he told me he had several. 
Q. Had you ever before been on this Hocum place? 
A. I had been on adjoining farms with him, the Wade, 
farm. 
page 117 ~ Q. You had been on the Wade farm? 
A. Yes, sir. I had hunted on the Wade farm.. , 
Q. Is it true or not that through the Spring of 1939 be-
fore these cattle were taken that you had at several times 
chatted with Mr. Patterson ·about the cattle? 
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A. I don't recall anything of that kind as I had talked · 
to him about his cattle. He got a mule from Shover pastures 
there in Harrisonburg. 
Q. Who .got tp.is check of the Martinsburg Livestock Sales, 
Inc.,. payable to Hubert M. Layman? 
A. Frank. 
Q. Who presented the check to the Old National Bank- of 
Martinsburg?· 
A. '.Frank Hensley. 
~ Q. Who was it that presented the check a week later or 
talked with Dr. Cline ·about payment of the check? 
A. Frank. 
Q. How old is Frank? 
·A. About 26 years old. 
Q. What ldn is Frank to you? 
A. A half brother. 
Q. Do you have a picture of Frank with you here? 
A. No, I don't ha-ye. .. 
Q. Is there any marked resemblence between Hurdle Hen-
sley and Frank? 
A. They say the Hensleys all favor some and some folks 
who are not acquainted with them have a l1ard time telling 
them apart but those who are acquainted with them 
page 118 rwell do not get them mixed up. 
Q. How do they compare. in size? 
A. I thlnk Frank's a little smaller that Hurdle~ 
Q. Is he short and heavy? 
A. No they are about the same height. 
Q. What is the age of Franlr? 
A. 25 or 26. 
Q. What is the age of Hurdle? 
A. I think he said about 35. 
Q. What part did Nelson take in this matter after the 
cattle were sold? 
A. Not any that I know of. 
Q. Which of you and in what amounts were you to share 
from the proceeds? 
A. It was to be split three ways. 
Q. A joint undertaing for joint profit, is that right? 
A. Yes, sir. . 
, Q. When did you get these cattle up in the pasture before 
yoti loaded them that evening? One or two or three· hours be-
.fore? 
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A. We drove them down there and drove them in the coral 
-it was quite a few of them. 
Q. Then you selected the steers? _ 
A. They were all whiteheads, yes, sir. 
Q. What time did you go into that pasture that day? 
A. I would think approximately four o'clock. 
Q. How did you enter? 
.A. Went in the gate down at the road· that goes 
page 119 rinto the the Patterson place. 
Q. Did you pass any houses? 
A. No, sir; there is no house in sight and all this was done 
in daylight, the taking. 
Q. And you did all of it in daylight? 
A. Yes, sir, it was raining. 
Q. Where is Nelson Hensley now? 
A. He is in Washington on the market today. 
Q. Does he live in Rockingham? 
A. Yes, sir, he makes his home with his Mother. 
Q. What section? 
·A. Near Lacy Spr~gs. 
Q~ Where is Frank Hensley? . 
A. His wife told me last night -that he left last Friday 
and said he was going to Norfolk to drive a truck. and I said 
to his wife, "Now Lottie, it is important that I see him and 
have a talk with him and I want you to tell me the truth," 
and she said, "that is all I know." I asked his Mother who 
was over here yesterday and is over here again today, and 
she said, "Late, I don't know." She said, "I haven't heard 
of him for about a month." 
Q. Have you talked with Nelson or Frank, or either of 
them, together or separately ~bout any disclosure that you 
ruight make Jlrovided things· don't go so good for Hurdle? 
A. No, sir. 
Q. Since Hurdle's arrest you have talked with him, haven't 
you? 
A. Yes, sir. 
page 120 r Q. And you know that he was . indicted and be-
ing charged with the theft of the cattle? · 
A. Yes, sir, that is right. 
Q. What plan did you have to save him with? 
A. I didn't think they could identify him as the man. I 
knew he was innocent and thought they couldn't identfy 
him as the 1:llan and I thought he would go· free. 
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Q. When did you decide to disclose this true situation to 
your Counsel and your Commonwealth? 
A. Last night. I got to studying about the thing after I 
went home. · · 
Q. You, of course, realize that you could be arrested im-
mediately and locked up? 
A. Yes, sir. 
Q. You have been to the penitentiary before, have you not? 
A. That is right. 
Q. And you realize, of course, that this means another 
trip, or not necessarily it means another trip, but very likely 
it means another trip there? 
A. I would think so, yes. You could give me a jail sen-
tence. 
Q. This is a matter for the Court to decide and you know 
how these Highland County people feel about stealing cattle? 
A. I know that, but I couldn't stand to see Hurdle suffer 
for something that he was innocent about. 
Q. Do you realize that Nelson and Frank might be indicted 
for this offense? 
A. Yes, sir. 
page 121 ~Question by Mr. Stephenson : 
Q. How did you get information as to how to en-
ter the Patterson Hocum place? 
Q. I had been to Mr. Wade's a good many times. I used 
to be over there and go hunting-I have a written permit to 
lnmt on Mr. Ed Wade's land now, and my son married Mr. 
Wade's daughter. I saw the little girl here yesterday. She 
went and talked to my wife. I used to go over there every 
fall and hunt. I passed up that road and went to ·church 
over there and went down to Uncle Ed's for meals and I 
passed up that way and knew very well where the place is .. · 
Questions by Mr. Taylor: 
Q. Has Nelson ever been convicted of larceny and sent to 
t.he penitentiary? 
A. No, sir. 
Q. Has Frank? 
A. No, sir. · 
Q. Then you told these boys where the cattle could be gotten 
and l1ow to load them on the truck? 
A. Yes, sir. 
Q. Mr. Hensley, did you first suggest this cattle stealing? 
A. No, they asked me if I knew where anything was at. 
Q. They hadn't previously had a criminal re~ord? 
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A. Not of my knowledge. 
Q. Had they been stealing? 
A. Not of my knowledge. They hadn't had any truck. 
Q. Didn't you know this place and kn.ow that Pat-
page 122 }terson had cattle there? 
A. Yes, sir, I did. 
Q. Who told them there ·was some you could get in there 
and who suggested the whole thing, didn't you? 
A. Well, we were all talking about it and we wanted to 
get some cattle. 
Q. Did you see anybody along the way up there for the 
cattle? 
A. No, sir, we didn't see anyone out as we went by Uncle 
Ed's house, it was rainy and everybody was in the house. 
Q. Did you come with them in the truck? 
A. We come in -the truck-all three of us. 
Q. Mr. Hensley, do you own property in Rockingham Coun · 
ty? 
A. Yes, sir. 
Q. What is it, a farm? 
A. Yes, sir. 
Q. What interest do you have in it? 
A. Half interest. 
Q. Is that how the records stand now? 
A. Yes, sir. 
Q. -Is there an incumbrance on it? 
A. Yes, sir. 
Q. What incumbrance? 
. A. $2000.00. 
Q. Does you wife have a lien on your farm? 
A. No, sir. 
Q. Do you realize, Mr. Hensley, that Mr. Patterson can 
recover against you the amount of this check that the cattle 
sold for? 
page 123} A. Yes, sir, I do. · I had considered that and 
thought about it. · 
Q. Were you ever able to get the money on the check? 
A. No, sir. 
Q. Where was this check from the week after it was given 
until you tur.ned it over to Mr. Hammer? Mr. Hammer has 
been your attorney for some years.? 
A. Yes, sir. Frank had it. 
Q. Did you ever try any other place to get it cashed? 
A. No, sir. 
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Q. Was that red mark put on the face of the check the :first 
time the Bank handled it? 
.A.. I couldn't say. 
Q. When did you decide to undertake to get the money out 
of this check? · 
.A.. Well, Frank asked me if I couldnt get Mr. Hammer 
to collect it. 
Q. When did you first take this check to Mr. Hammer? 
A. I couldnt say about that. 
Q. Well, the check went throug11 the Bank on the 22nd 
June, 1940, bearing that date in mind, how much· time before 
that when you took this check to Mr. Hammer? 
A. I couldn't say,' I don't remember. 
Q. How did you take the check to Mr. Hammer? 
.A.. For collection. 
Q. When you took this ·check to Mr. Hammer, what did 
you tell him? 
A. I told him here was a check I wanted him to 
pnge 124 ~collect and to take his fee out of it and a man would 
come and settle with him. 
Q. Did you.tell him who the man was? 
A. I was part of it. 
Q. You and Nelson and Frank was? 
A. No, sir, I did not tell him. 
Q. Did you tell him you were the owner of the check? 
A. No, sir, I did not. · 
Q. Did you tell him that the check was owned by someone 
other than you? 
A. Yes, sir, I told him it was Curby Allen's and of course, 
that was not true~ 
Q. Do you know that Allen was in the penitentiary at that 
time? 
A. No, sir, I don't. 
And. further the deponent saith not. 
LAYTON W. HENSLEY 
I, Turner Jones, a comissioner in chancery for the Circuit 
of Highland County, Vir.ginia do certify that the foregoing 
deposition of Layton W. Hensley was taken and the state-
ments therein made in my p~esence this 3rd day of May, 1941. 
TURNER JONES 
Commissioner in Chancery of the 
Circuit Court of Highland County." 
. 
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page 125~ The reporter, Mr. C. Overton Lee, who was pres-
ent on Friday, the 2nd day of May, 1941, was absent 
from court on the morning of the 3rd day of May, 1941, and 
on which day the trial was concluded and the following is a 
stip_ulation of the evidence of Hurdle Hensley, who, after 
the evidence of Layton Hensley was given, took the stand 
and testified in substance as follows : That he had not been 
in Highland County for a number of years, that he denied any 
knowledge whatever of the theft of the said cattle, that during 
the period of the alleged theft and sale thereof, he was work-
ing on his father's farm in Rockingham County, and that the 
first lmowledge he knew as to who was the guilty part was 
on the night of the 2nd day of May, 1941, after all of th~ 
evidence had been introduced when his father, Layton W. Hen-
sley, while in the barn on his farm, came to the said Hurdle 
Hensley and confessed that he Layton W. Hensley, Frank 
Hensley and Nelson Hensley, were the parties who committed 
the larceny. 
page 126 ~ At the conclusion of the evidence of' Hurdle Hen-
sley and Layton W. Hensley the attorney for the 
Commonwealth introduced the following exhibits : 
COMMONWEALTH OF VIRGINIA, 
COUNTY OF ROCKINGHAM, TO-WIT: 
IN THE CIRCUIT COURT OF SAID COUNTY. 
The jurors of the Commonwealth of Virginia, in and for 
the body of the County of Rockingham and now attending 
said Court as its May term in the year 1909 upon their oaths 
present that on the 30th day of April, 1909, in the said County, 
at the Circuit Court held for said County on the 30th day of 
April, 1909, at the Courthouse thereof by T. N. Haas, Judge 
of the said Court, Dorsey Hensley was tried on an indictment 
charging him with a felony, to-wit, charging him with hav-
ing feloniously, wilfully, corruptly and fals~ly sworn and tes-
ti.:fied and committed perjury as a witness in said Court on 
the 16th day of October in the year 1908 upon the trial of a 
felony case, .to-wit, the trial of Layton, Reuben and Kemper 
Hensley under an indictment for entering the barn of Mrs. 
Sarah M. Van Pelt in the night-time of September 22, 1908, 
with intent to commit larceny therein, that upon said trial 
of said Dorsey Hensley for the felony aforesaid Layton Hen-
sley appeared in said Court as a witness for and on behalf 
of said Dorsey Hensley and was then and there on the 30th day 
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of April, 1909, in said County in the Court aforesaid, duly 
sworn by the Circuit Court then and there sitting upon the 
said trial of Dorsey Hensley, that the evidence he, 
page 127 }the said Layton Hensley should give upon said trial 
should be the truth, the whole truth and nothing 
but the truth, the said Circuit Court having authority by law 
to administer said oath, and that upon the said trial of said 
Dorsey Hensley for the felony and perjury aforesaid, it then 
tlnd there became material to enquire whether the said Lay-
ton Hensley in company with Reuben Hensley and Kemper 
Hensley had driven from Harrisonburg in a road wagon drawn 
by two horses along and over the Rockingl1am Turnpike on the 
night of the 22d of September, 1908, an<l; whether said Layton, 
Reuben and Kemper Hensley were accompanied in said wagon 
by Dorsey Hensley and Wade Green from a point on the 
Rockingham Turnpike near Wade Green's residence along 
and over the Rockingham Turnpike to where the Taylor 
Springs road leads southward from the said Turnpike and 
whether in so travelling, the said wagon stopped on said Turn-
pike near the barn of said Sarah M. Van Pelt and whether 
Layton, Reuben and Kemper Hensley or Dorsey Hensley or 
Wade Green had gone from said wagon on said trip to the 
barn of said Sarah M. Van Pelt and then returned to the 
said wagon and whether the said wagon so occupied had left 
said point on said turnpike near Wade Green's residence, at 
· between nine o'clock and traveled from that point without 
stopping unitl it reached the said Taylor Springs road and 
whether at said Taylor Springs road said Wade Green and 
Dorsey Hensley left the said wagon and the said Layton, 
Reuben and Kemper Hensley, and thereupon the said Layton. 
Hensley, being sworn as a witness on said trial in the County 
aforesaid, feloniously, wilfully, corruptly and fal-
r,age 128 }sely swore and testified, among other things, that 
on the night of the 22d of September, 1908, in com-
pany with Reuben and Kemper Hensley, he was traveling in 
a road wagon drawn by two horses from Harrisonburg in an 
easterly direction, and that while so traveling at about half-
past nine or ten o'clock, they overtoolr Dorsey Hensley and 
Wade Green at a point on said turnpike near the residence 
of said Wade Green and that at the said point Watte Green and 
Dorsey Hensley got into the said wagon and drove from there 
in company with said Layton, Reuben and Kemper Hensley 
along and over the Rockingham Turnpike to where the said 
Taylor Springs road leads southward from the said Turnpike 
and in so driving the said wagon passed by and near the barn 
of the said Sarah M. Van Pelt and that said wagon did not 
Hurdle Hensley v. Commonwealth of Virginia 93 
stop by or near said barn, nor did said Layton, Reuben or 
Kemper Hensley or ,vade Green or Dorsey Hensley get out 
of the said wagon or go to the said barn of Sarah M. Van Pelt 
at said time, and that said wagon made no stop from the point 
at which the said Wade Green and Dorsey Hensley got into 
it to the point whe1·e the said Taylor Springs ·road leads south-
ward from the said trunpike and that at the said Taylor 
Springs road the said Wade Green and :Dorsey Hensley got 
out of the said wagon and went towards Taylor Springs, where-
as in truth and in fact, neither the said Dorsey Hensley nor 
Wade Green left the residence of the $aid Wade Green on 
the night of the said 22d day of Septembe~, 1908, nor did the 
said Dorsey Hensley and Wade Green accompany the said 
Layton, Reuben and Kemper Hensley in the said two horse 
road wagon from a point on the Rockingham Turn-
1,age 129 ~pike near the said Wade Green's residence along 
. and over the said turnpike by and near the barn of 
Mrs. Sarah M. Van Pelt to where the Taylor Springs road 
le.ads southward from said trunpike, nor were the said Wade 
Green and Dorsey Hensley or either of them with the said 
Layton, Reuben and Kemper Hensley on the said night of 
the 22d of September, 1908, between nine and ten o'clock or 
at any other hour that night when the said Layton, Reuben 
and Kemper Hensely drove by or near the barn of said Sarah 
M. Van Pelt, nor in truth and in fact, did the said wagon 
otcupied on said night of the 22d of September, 1908, by said 
Layton, Reuben and Kemper Hensley pass the barn of the 
said Sarah M. Van Pelt without said wagon stopping on the 
said Rockingham Turnpike near said ba1•n and without either 
said Layton, Reuben or Kemper Hensley going to the said 
barn, whereby the said Layton Hensley did then and there 
upon the said trial in the County aforesaid, feloniously, wil-
fully and corruptly swear falsely and feloniously commit per-
jury against "the peace and dignity of the Commonwealth of 
Virginia. 
Upon the evidence of J. P. Van Pelt, J. W. Gaither, W. 
T. Hinton, E. R. Devers, A. U. Lewis, D. H. Lee Martz, 
witnesses sworn in open court and sent to the Grand Jury to 
give evidence. 
IN THE CIRCUl'f C"OURT OF ROCKINGHAM COUNTY, 
VIRGINIA, MAY 29, 1913. 
94 Supreme Court of Appeals of Virginia 
Commonwealth 
v. On an indictment for a felony 
Layton Hensley 
page 130} This day came the attorney for the commonwealth, 
and the ~ccused in obedience to his recognizance, 
and being thereof arrainged, pleaded guilty to said indictment, 
and a jury being waived, and the whole matter submitted to 
the court, the attorney for the commonwealth being present 
and consenting· thereto, and the evidence being fully heard, 
the Court doth fix his punishment at confinement in the pen-
itentiary for four years, and it being inquired of the prisoner 
if anything he had or 'knew to say why the court should not 
now proceed to pronounce judgment against according to law, 
and nothing further being. offered or alleged in delay of judg-
ment: It is considered by the Court that the said Layton 
Hensley be impriso11red in the public jail and penitenti~ry 
house of this commonwealth for the term of four years at 
hard labor; and the proper officer is ordered as soon as possible 
after the adjournment of this court, to remove and convey the 
said Layton Hensley from the jail of this county to the pen-
itentiary of this commonwealth, therein to be kept imprisoned 
and treated in the manner prescribed by law for the term 
aforesaid, and the prisoner was remanded to jail. · 
The following memorandum appears on the margin of the 
order book where the above order is entered : 
"Pardon and rights of citizenship restored by Governor 
Pollard, Apr. 3, 1931." 
MARGIE BOWERS, Deputy Clerk. 
page 131 ~STATE OR VIRGINIA, 
COUNTY OF ROCKINGHAM, TO-WIT: 
I, J. Robert Switzer, Clerk of the Circuit Court of Rocking-
ham County, Virginia, do hereby certify that the foregoing 
is a true and correct copy of an indictment on file in my office 
as Clerk aforesaid in the case of Commonwealth vs. Layton 
'Hensley, said indictment having been returned by the Grand 
Jury for said County at the May Term, 1909, of said Court; 
and also a true and correct copy of the order of said Court 
entered on May 29, 1913, upon the conviction of the said Hen-
sley. · 
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Given under my hand and the seal of said Court, at Har-
risonburg, Virginia, this 22nd day of April, 1941. 
SE.AL J. ROBERT SWITZER, Clerk 
AFFIXED 
page 132}COMMONWEALTH OF VIRGINIA, 
COUNTY OF ROCKINGHAM, to-wit: 
In the Circuit Court of said County: 
The grand jurors of the State of Virginia, in and for the 
body of said county of Rockingham, and now attending 
said Court at its October term, 1933, upon their oaths 
do present that Layton Hensley and Hurdle Hensley, 
·on or about September 16, 1933, in said county, with some 
unknown instrument, feloniously and of his malice afore-
thought, did strike George Liskey, with intent him, the. said 
·George Liskey, then and there to main, disfigure, disable, 
and kill, against the peace and dignity of the Commonwealth 
of Virginia. 
This indictment is found on the testimony of Grover Phillips, 
George Liskey, tT. L. Fries, T. T. Harrison, Mamye Armen-
trout, Marie Arm~ntrout, Stella Phillips, J ube Fries, and 
Robert Fries, witnesses sworn in Court and sent before the 
grand jury to give evidence. 
_IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY, 
VIRGINIA, Feb. 9, 1934. . 
Commonwealth 
v. On an indictment for a felony ( Felonious assault 
No. 1) indicted with Layton Hensley 
· Hurtle Hensley 
This day came again the attorney for the Commonwealth, 
.. and the accused, Hurtle Hensley, caine pursuant to his recog-
nizance, and the jury impanelled and sworn for the trial of 
- . this case came pursuant to adjournmeD:t, and having 
page 133 }been instructed by the Court, the jurors were sent 
to their room to consider their verdict, and after 
: some time they came again into Court and for their verdict 
.. do say: 'We, the jury, :find the accused, Hurtle Hensley, guilty 
of assault and battery as charged in the indictment. and :fix his 
punishment by confinement in jail for a term of twelve months 
and by a fine of five hundred dollars. I. P. Wittig, foreman." 
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And it being inquired of the prisoner if anything he had or 
knew to say why the Court should not pronounce sentence on 
him in accordance with the verdict of the jury, and nothing 
being offered or alleged in delay thereof, it is therefor con-
sidered by the Court that the Commonwealth recover against 
Hurtle Hensley five hundred dollars, the fine aforesaid, and 
tbe costs incident to this prosecution, and that he be held 
to hard labor on the State Convict Road Force for the term 
of twelve months, and thereafter until his fine and costs be 
paid, or his is discharged pursuant to the statute for such 
cases made and provided; and the said Hurtle Hensley is com-
mitted to jail until he can be' delivered to an officer of the State 
Convict Road Force, to be held as a member of said Road 
l!,orce for the term and purposes aforesaid. And it is con:. 
sidered by the Court that the surety on the bail bond of the 
said Hensley be, and he is hereby released from further liabil-
ity, and it appearing to the Court that the sum of six hundrec;l 
dollars in cash and six hundred dollars in Liberty Bonds was 
deposited with the clerk of the court to the credit of the court, 
it is ordered that the said cash sum of six hundred dol-
lars be returned to Ernest L. Hensley and that 
page 134 ~the six hundred dollars· in Liberty Bonds be returned 
to W. H. Dove. The terms of said Hurtle Hensley 
is to be subject to a credit of eleven days, time he has spent 
in jail awaiting trial. 
STATE OF VIBGINIA, 
COUNTY OF ROCKINGHAM, TO-WIT: 
I, J. Robert Switzer, Clerk of the Circuit Court of Rocking-
ham County, Virginia, do hereby certify that the foregoing 
is a true and correct c:;opy of an indictment on file in my office 
as Clerk aforesaid in the case of Commonwealth vs. Hurtle 
Hensley, indicted with Layton Hensley, said indictment having 
been returned by the Grand Jury for said County at the Octo-
ber term, 1933, of said court; and. also a true and correct 
copy of the order of said court entered on February, 1934, 
upon the conviction of the said Hurtle Hensley. 
Given under my hand and, the seal of said Court, at Har-
risonburg, Virginia, this 22nd day of AJlril, 1941. 
SEAL 
AFFIXED 
J. ROBERT SWITZER, Clerk 
page 135fCOMMO:NWEALTH OF VIRGINIA, 
COUNTY OF ROCKINGHAM, to-wit: 
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~ the Circuit Court of said County : 
The grand jurors of the Commonwealth of V4'ginia, 1n and 
for the body of said co·unty of Rockingham, and now attending 
said Court at its October term, 1936, upon their oaths do 
present that Hurtle Hensley, on ·or about July 2, 1936, in said 
county, a certain outbuilding, commonly called a chicken.house, 
the property of Josephine Moore, there situate, feloniously did 
break and enter with intent, the goods and c~attels of the 
said Josephine Moore, in the said chickenhouse then and there 
being, feloniously to steal, take and carry away, and one· hun-
dred chickens of the value of thirty-five dollars, of the goods 
and chattels of the said Josephine Moore, in the said chicken-
house then and there being found, feloniously did steal, take 
and carry away, against the peace and dignity of the Com-
monwealth o( Virginia. 
This indictment is found on the testimony of Tom Moore, 
Maria Moore, E. E. Kiser, F. 0. Thompson, Paston Cline, 
and W. 0. Myers, witnesses sworn in Court and sent before 
the grand jury to give evidence. 
IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY, 
VIRGINIA, Nov. 4, 1936. 
Commonwealth 
v. On an indictment for ·a felony (housebrea~ing) 
Hurtle Hensley 
This day came the attorney for the Commonwealth, and 
the accused, Hurtle Hensley, came in the custody of 
1,age 136 ~the sheriff and from persons summoned by the sheriff 
under a writ of venire facias, twenty were examined 
by the court and found duly qualified and free from exception; 
thereupon, a list containing the names of said twenty persons 
was handed to the attorney for the commonwealth and to the 
accused, who each alternately struck therefrom the names of 
four persons, the remaining twelve, namely: I. C. Early, t. 
M. Hollen, G. N. Humes, Geo. W. Garber, Jno. B. Earman, 
Geo. R. Myers, w·. C. Grandle, I. M. Frye, I. J. Long, Miller 
D. Spitzer, J. C. Hedrick, and J. M. Wilberger, selected as 
aforesaid to constitute the jury, were sworn to well and truly 
try and true deliverance make between the commonwealth and 
the prisoner at the. bar and a true verdict render according 
to the evidence and having heard the evi.dence, were adjourned 
until tomorrow morning at nine-thirty o'clock. 
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IN T:Fpn CIRCUIT COURT OF ROCKINGHAM COUNTY;-
N ovember 5, _ 1936. · 
Commonwealth 
v. On an indictment for a felony (housebreaking) 
Hurtle Hensley 
This day came again the attorney for the commonwealth, mid 
the accused, Hurtle Hensley, came jn the custody of the 
sheriff, and ·the jury impanelled and sworn for the trial of 
this case came pursuant to adjournment, and having received 
the instructions· of the court and having heard the argume:Q.t 
of counsel, the jurors were sent to their room to consider thejr· 
verdict, and after some time tbey came again into court and 
returned the following verdict : "We, the jury find 
page 137 ~the defendant, Hurtle Hensley, guilty as charged m 
the indictment aud fix his punishment at four years 
in the penitentiary. J. M. Wilberger, foreman." And it be-
ing inquired of the prisoner if anything he had or knew to say 
why the court should not pronounce· sentence on him in accor-
dance with the verdict of the jury, and nothing being offered 
or alleged in delay thereof, it is therefore considered by the 
court that the commonwealth recover of Hurtle Hensley the 
. costs incident to this prosecution, and that he be confined in 
the penitentiary of this state for the term of four years at 
ltard labor. And he is committed to jail until he can be deliv-
ered to an officer of the State Penitentiary, to be removed and 
conveyed to the public jail and penitentiary house of this. 
commonwealth, therein to be held and kept imprisoned and 
treated in the manner directed by law for the term aforesaid, 
his said term to be subject, however, to a credit of 118 days, 
time he has spent in jail awaiting trial. 
STATE OF VIRGINIA, 
COUNTY OF ROCKINGHAM, TO-WIT: 
I, J. Robert Switzer, Clerk of the Circuit Court of Rocking-
ham County, Virginia, do hereby certify that the foregoing 
is a true and correct copy of an indictment in the case of 
Commonwealth v. Hurtle Hensley, returned by the Grand Jury 
for said County at the October Term, 1936, of said Court, 
on file in my office as Clerk aforesaid; and also true 
copies of the orders of said Court entered upon the convic-
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page 138}tion of the said Hurtle Hensley on November 4 and 
~ ovember 5, 1936, on said indictment. , 
Given under my hand and seal of said Court, at Harrison-
burg, Virginia; this 22nd day of April, 1941. 
SEAL 
AFFIXED 
J. ROBERT SWITZER, Clerk 
page 139 ~COMMONWEALTH OF VIRGINIA, 
COUNTY OF ROCKINGHAM, to-wit: 
In the Circuit Court of said County : 
The Grand jurors of the Commonwealth of Virginia, in and· 
for the body of said county of Rockingham, and _.11ow attending 
said Court at its October term, 1936, upon their oaths do pre-
sent that Hurdle Hensley, on or about June 7, 1936, in said 
county, and upon one William Grayson Clinedinst, did make 
an assault, ·and him, the said William Grayson Clinedinst, 
feloniously and maliciously did cut and stab, with intent him, 
tl1e said Wi~liam Grayson Clinedinst, then and there to main, -
disfigure, disable, and kill, against the peace and dignity 
of the Commonwealth of Virginia. 
This indictment is found on the testimony of William Gray-
son Clinedinst, Dr. D. 0. Foley, Ernest Green, and William 
Steele, witnesses sworn in Court and sent before the grand-
jury to give evidence. 
IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY, 
VIRGINIA, Nov. 5, 1936. 
Commonwealth 
v. on an -indictment for a felony ( felonious assault) 
Hurtle Hensley 
·This day came again the attorney for the commonwealth,. 
and the accused, Hurtle Hensley, having been brought into 
court by the sheriff of this county, thereupon the said Hurtle 
Hensley withdrew his plea of not builty entered at a former day 
of the term and pleaded guilty to ·the indictment, and 
page 140 }having waived trial by jury, the court, witl1 the 
consent of the attorney for the commonwealth, pro-
ceeded to hear and. determine the case withoui the interven-
tion of a jury, and having heard the evidence, the court doth 
find the accused, Hurtle Hensley, guilty, and doth fix his 
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punishment at one year in the State Penitentiary, this sen-
tence to run concurrently with the sentence heretofore this 
day imposed upon him. And it is considred by the court that 
the commonwealth recover of Hurtle Hensley the costs inci-
dent to this prosecution, and that he be confined in the pen-
itentiary of this state for the term of one year at hard labor, 
and he is remanded to jail until he can be delivered to an 
officer of the state penitentiary, to be removed and conveyed 
to the public jail and penitentiary house of this commonwealth, 
therein to be. held and kept imprisoned and treated in the 
manner directed by law for the term aforesaid. 
STATE OF VIRGINIA, 
COUNTY Oi"' ROCKINGHAM, TO-WIT: 
I, J. Robert Switzer, Clerk of the Circuit Court of Rock-
ingham County, Virginia, do hereby certify that the forego-
ing is a true and correct copy of an indictment in the case of 
Commonwealth v. Hurtle Hensley, returned by the Grand 
Jury for said County ?,t the October Term, rnao, of said Court, 
on file in my office as Clerk aforesaid; and also a copy of th~ 
order of said Court entered upon the conviction of the said 
Hurtle Hensley on November 5, 1936, on said indictment. 
Given under my hand and the seal of said Court, 




J. ROBERT SWITZER, Clerk 
page 142 ~ Upon conclusion of the evidence, the defendant 
renews his motion of the demurrer to the indictment 
for the reasons previously stated. The motion was denied 
to which defendant by counsel excepted. The defendant then 
moves the Court to strike the evidence on behalf of the Com-
monwealth on the grounds that there is a variance between 
the allegations in the indictment and the proof offered in 
evidence. The Court does not think that the ground of ex-. 
ception urged by counsel is well taken and therefore over-rules 
the motion to which defendant by counsel excepts. Counsel 
for the defendant for the accused ·moves the Court to dismiss 
the prosecution of this case on the ground that the venue 
has not beeµ. presented with the sufficiency required by law. 
This question is a serious one, but the Court is of opinion 
that venue can be proven by circumstantial evidence as well 
as direct and positive evidence and the Court is of opinion 
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' that taking all the evidence in this case and· viewing it as a 
wbole-both direct and circumstantial~that reasonable men 
might differ as to whether venue had been properly proven as 
required by law, and if the Court is correct about this, then 
it is a matter that should be submitted to the jury to deter-
mine and the Court declines to grant the motion and doth over-
rule same. To which counsel for the defendant excepts. 
}lage 143 ~ The following instructiona granted at the re-
quest of the plaintiff and the defenq.ant respectively, 
as hereinafter denoted, are all the instructions that were grant-
ed on the trial of this case. 
FOR THE ·PLAINTIFF 
Instructions No. 1 
The court instructs the jury as a matter of law that in con-
sidering the case the jury are not to go beyond the evidence to 
hunt up doubt, nor must they entertain such doubts as are 
merely fanciful or conjectural.. A doubt, to justify an acquittal, 
must be a reasonable doubt, and it must arise from a candid 
and impartial consideration of all tlie eviclence in the case, and 
unless it is such that, were the same kind of doubt interposes 
in the graver transactions in life, it would cause a reasonable 
and prudent person to hesitate and pa11se, it is insufficient to 
authorize a verdict of not guilty. If, after considering all the 
evidence, you can say that you have an abiding conviction of 
the truth of the charge, you are satisfied beyond a reasonable 
doubt. 
Instruction No 2 
The Court instructSothe jury that the credibility of witnesses 
is a question exclusively for the jury, and the law is that where 
a number of witnesses testify directly opposite to each other, 
the jury is nqt bound to lay the weight of evidence as equally 
balanced: The jury has a right to determine from the appear-
ance of the witness on the stand, their manner of 
page 144 ~testifying, their apparent candor and fairness, their 
relationship, if any, their apparent intelligence or 
lack of intelligence, and from all the other surrounding cir-
cumstances appearing on the trial, which witnesses are more 
worthy of credit and to give credit accordingly. 
Instruction No. 3 
The Court instructs the jury that the evidence showing that 
Hurdle Hensley has heretofore been convicted of larceny and 
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sentenced to a term in the penitentiary of this state cannot 
be considered by the jury as evidence of his guilt in this case. 
Such evidence of prior conviction of larceny can only be con-
sidered by the jury for the purpose. of determining the cred-
ibility of his, the defendant's, evidence in this case . 
. Bland v. Oomlfnonwealth,, 13 S. E. _2nd 317. 
I nstruc'tion No. 4 
The Court instruct$ the jury that if they believe trom the 
evidence beyond a reasonable doubt that Hurdle · Hensley 
stole the steers for wllich he stands indicted, the date alleged 
- in the indictment is immaterial, as time is not .of the essence 
of the offence. 
Instruction No. 5 
The Court instructs the jury if they further believe from 
the evidence beyond a reasonable doubt that the cattle in ques-
tion were stolen property that crune into the possession of the 
defendant, Hurdle Hensley, in the County of Highland, Vir-
ginia, under such circumstances that the defendant 
page 145 ~must have reasonable knowledge that they were stol-
en property, and that he took possession of them in-
tending to convert them to his own use or to assist in dispos-
ing of them, then the jury should :find the defendant guilty. 
Instruction No. 6 
The Court instructs the jury that if they believe from the 
evidence beyond a reasonable doubt that the defendant, Hur-
dle Hensley, is guilty as charged in the indictment, they shall 
in their discretion fix his punishment by confinement in the 
penitentiary not less than one nor more than ten years, or 
confinement in jail not exceeding tweJve months and a fine 
not exceeding $500.00. · 
Instruction No. 7 
The Court instructs the jury that in order to find the de-
fendant guilty under the law of this case the jury must be 
sati~fi.ed beyond a reasonable doubt that the accused stole or 
l'eceived or aided in di.$posing of the three steers as charged in 
··the indictment the property of Herbert G. Patterson. 
FOR THE DEFENDANT 
I nstr,uction A 
The Court instructs the jury that larceny is the taking 
and carrying away the personal goods of at;1.other, against his 
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will or without his consent, with the intent of depriving the 
person of the goods permanently. 
page 146 r · Instruction B 
The Court instructs the jury that one of the es-
sential questions involved in this case is the identity of the 
property alleged in the indictment to have been stolen; and, 
before the jury can convict the accused, the identity of the cattle 
must be proved beyond all reasonable doubt; and the Court 
further instructs you as a matter of law, that the mere charge 
or indictment against the defendant does not justify any in-
ference as to the guilt of the defendant, and that the defend-
ant, in law, is presumed to be innocent. of the offense charged 
in the indictment, and that this presumption of innocence 
goes with the accused through the entire stage of the case, 
· and applies at ·every stage thereof; and if having heard all 
of the evidence in this case, the jury must have a reasonable 
doubt of the guilt of the accused upon the whole case or as 
to any fact essential to prove the charge made against him 
in the indictment, it is· their duty to give the accused the bene-
fit of the doubt, and find him not guilty; and the Court fur-
ther tells the jury that where a conviction is sought upon cir-
<.mmstantial evidence alone, which is always to be acted upon 
with the utmost care and caution, every fact necessary to con-
vict must be proved by the Commonwealth. It is not sufficient 
therefore that the evidence create a suspicion or even a prob-
ability of guilt. The accused is entitled to an acquittal un-
less the fact of guilt is proved to the actual exclusion of every 
reasonable hypothesis of his innocence. 
page 147r Instruction 0 
The Court instructs the jury that if they believe 
from the evidence in this case that someone else other than the 
defendant now on trial stole the cattle in question and were 
never in the possession of Hurdle Hensley, then he is entitled· 
to an acquittal. 
page 148rIN THE CIRCUIT COURT OF HIGHLAND 
COUNTY, VIRGINIA 
COMMONWE~TH OF VIRGINIA 
vs. 
HURDLE HENSLEY· 
104 Supreme Court of Appeals of Virginia 
To Boyd Stephenson, Attorney for the OommorvweaZth for 
the Oounty of Highland, Virginia: 
TAKE NOTICE, that the undersigned, Hurdle Hensley, will 
forwith apply to the Clerk of the Circuit Court of Highland 
County, Virginia, for a transcript of the record in the cause 
of Commonwealth of Virginia vs. Hurdle Hensley, for the pur-
pose of presenting t11e said transcript to the Supreme Court 
of Appeals of Virginia along with a petition for a writ of error 
and supersedeas from the Judgment entered in the above 
· mentioned cause on the 3rd day of May, 1941. 
Given undel' my hand this 10th day of June, 1941. 
· HURDLE HENSLEY 
By Counsel 
RUSSELL M. WEAVER 
Counsel 




Commonwealth's Attorney for the 
County of Highland, Virginia 
NOTICE 
To the Honorable Boyd Stephenson~ 
Commonwealth's Attorney, 
Monterey, Virginia . 
. You are hereby notified that on Friday, the 27th day of 
June, 1941, we shall tender to the Honorable Florid us Crosby, 
Judge of the Circuit Court of HighJand County, at Staunton, 
Virginia, Bills of Exceptions in the case ·of the Commonwealth 
v.. Hurdle Hensley for his signature to the end that a copy 
of the record in said cause may be presented along with a 
petition for a writ of error and supersedeas to the Supreme 
Court of Appeals of Virginia. 
Given under our hands this 27th day of June, 1941. 
RUSSELL M. WEA VER 
CHARLES A. HAMMER 
Counsel for Hurdle Hensley. 
Legal and timely service accepted this 27th day of June, 




BILL OF EXCEPTION NO. 1 
Be it remembered that in the trial of this cause, your peti-
tioner demurred to the indictment, on the following ground, 
to:-wit : That it is apparent from the face of the indictment 
that there were more than one crime charged therein; that the 
goods and chattels stolen belonged to different people; that the 
demurrer was overruled, and to which action of the court, 
your petitioner, by counsel, excepted, and tenders this his 
bill of exceptions No. 1; which he prays may be signed, sealed 
and enrolled · and made a part of the record in this cause 
which is accordingly done, this 27th day of June, 1941, within 
the time prescribed by law from the date of the entry of 
the final judgment in this cause and after due and reason-
able notice in writing to Boyd Stephenson, Commonwealth's 
Attorney, as required by law. 
page 151~ 
FLORIDUS S. CROSBY, 
Judge of the Circuit Court of High-
land County, Virginia. 
BILL OF EXCEPTION No. 2 
Be it remembered that in the trial of this cause, the Com-
monwealth moved to amend the indictment to the larceny of 
the three cattle of Herbert G. Patte1•son to which petitioner, 
by counsel, objected. The court overruled the objection and 
permitted the amendment, to which your petitioner, by counsel, 
excepted, and tenders this his bill of exceptions No 2; which 
lte prays may be signed, sealed and enrolled and made a part 
of the record in this cause which is accordingly done, this 
27th day of June, 1941, within the time prescribed by law 
from the date of the entry of the final judgment in this cause 
and after due and reasonable notice in writing to Boyd Steph-
enson, Commonwealth's Attorney, as required by law. 
page 152~ 
FLORIDUS S. CROSBY, 
Judge of the Circuit Court of High-
land County, Virginia. 
BILL OF EXCEPTION NO. 3 
Be it remembered that in the trial of this cause the Com-
monwealth's attorney asked the. following question, to-wit : · 
1.06 Supreme Court of Appeals of Virginia 
( pp. 6 of the record, Q. 9). "I hand you this check, Doctor, 
and ask you if this is check issued in payment of those 8 
cattle? By Mr. Weaver: "We object to this, if Your Honor 
please, the indictment is for three cattle. He's asking about 
8 cattle." To which objection the court overruled and to the 
action of the court, your petitioner, by counsel, excepted, 
and tenders his bill of exceptions No. 3 ; which he prays may 
be signed, sealed and enrolled and made a part of the record 
in this cause which is accordingly done, this 27th day of June, 
1941, within the time prescribed by law from the date of the 
entry of the final judgment in this cause and after due and 
reasonable notice in writing to Boyd Stephenson, Common-
wealth's attorney, as required by law. 
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FLORIDUS S. CROSBY, 
Judge of the Circuit Court of High-
land County, Virginia. 
BILL OF EXCEPTION NO. 4 
Be it remembered that in the trial of this cause, to-wit: 
'1.'he court allowed the introduction of the check for 8 cattle in 
evidence over the objection of the petitoner's counsel, to which 
your petitioner, by counsel, excepted and tenders this his bill 
of exception No. 4; which he prays may be signed, sealed 
and enrolled and made a part of the record in this cause which 
is accordingly done, this 27th day of J lme, 1941, within the 
time prescribed by law from the date of the entry of the final 
judgment in this cause and after due and reasonable notice in 
·writing to Boyd Stephenson, Commonwealth's attorney, as re-
quired by law. 
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FLORIDUS S. CROSBY, 
Judge of the Circuit Court of High-
land County, Virginia. 
BILL OF EXCEPTIONS NO. 5 
Be it remembered that in the trial of this cause the peti-
tioner moYed the court to strike the evidence on behalf of 
the Commonwealth on the ground that there was a variance 
between the allegations in the indictment and the proof offered 
.in evidence which motion the court overruled and to which 
action of the court, the petitioner, by counsel, excepted and 
tenders this his bill of exceptions No. 5; ·which he prays may 
be signed, sealed and enrol~ed and made a part of the record 
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in this cause which is accordingly done, this 27th day of June, 
· 1941, within the time prescribed by law from the date of the 
entry of the final judgment in this cause and after due and 
reasonable notice in writing to Boyd Stephenson, Common-
wealth's attorney, as required by law. 
FLORIDUS S. CROSBY, 
Judge of the Circuit Court of High-
land County, Virginia. 
page 155} · BILL OF EXCEPTION NO. 6 
Be it remembered that in the trial of this cause, the peti-
tioner, by counsel, moved the court to dismiss the prosecution 
of this case on the ground that the venue has not been. pre-
sented with the sufficiency required by law and which motion 
the court overruled and to which action of said court, your 
petitioner, by counsel, excepted, and tenders this his bill of 
exception No. 6; which he prays m~y be signed, sealed and 
enrolled and made a part of the record in this cause which 
is accordingly done, this 27th day of June, 1941, within the 
time prescribed by law from the date of the entry of the final 
judgment in this cause and after due and reasonable notice 
in writing to Boyd Stephenson, Commonwealth's attorney, 
as required by law. 
page 156} 
FLORIDUS S. CROSBY, . 
Judge of the Circuit Court of High~ 
land County,_ Virginia. 
BILL OF EXCEPTION NO. 7 
Be it remembered that in the trial of this cause, a jury 
after having heard all of the evidence and having been properly 
.instructed by the court, retired to their room for consideration 
and after sometime returned and rendered the following ver-
dict: "We, the jury, find Hurdle Hensley, the accused in the 
within indictment, guilty, · and fix his punishment at two 
years confinement in the Virginia penitentiary and thereafter 
the petitioner, by counsel, moved the court to set aside the 
verdict as contrary to the law and evidence which motion the 
court overruled and to which action of the court the peti-
tioner, by counsel, excepted, and tenders this his bill of ex-
ception No. 7; which he prays may· be signed, sealed and en-
rolled ang. made a part of the record in this cause which is 
accordingly done, this 27th day of June, 1941, within the 
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time prescribed by law from the date of tlie entry of the :final 
judgment in this cause and after due and reasonable notice 
in writing to Boyd Stephenson, Commonwealth's attorney, as 
required by law. 
FLORIDUS S. CROSBY, 
Judge of the Circuit Court of High-
land County, Virginia. 
page 157}IN THE CIRCUIT COURT OF HIGHLAND 
COUNTY, VIRGINIA: 
COMMONWEALTH OF VIRGINIA 
v. 
HURDLE HENSLEY l 
This day came the defendant in the above styled cause, bt, 
his attorney, before the undersigned Judge of the Circuiit 
Court of Highland County, Virginia, and presented to the 
undersigned Judge of the said Court, his several Bills of E~-
ceptions therein and moved the court that the same be signe! 
sealed, enrolled and saved to him, and made a part of the r -
cord in this case, and certified to the Clerk of this Court 
a part of the record herein, and the said Judge having seen, 
examined and inspected the said· several Bills of Exception$, 
and having found the same correct, the same were each sb 
signed, sealed, and enrolled and saved to the said defendant, 
and for identification were numbered from No. 1 to No. 7, 
both inclusive, and the same are here now made a part of 
the record in this case, and the said pleas and the evidence 
is certified as all of the pleas and eviden~e offered in saip. 
case, and are made a }lart of the record herein. J 
page 158 ~ Done at the April term of the Circuit Court f 
Highland County, Virginia, on this the 27th day 
of June, 1941 and within, the time prescribed by law. 
FLORIDUS S. CROSBY 
Judge of the Circuit Court of High-
land County, Virginia. 
VIRGINIA: In the Clerk's Office of the Circuit Court of the 
County of Highland, Virginia, 27th day of June, 1941. 
I, I. L. Beveridge, Clerk of the Circuit Court of Highland 
County, Virginia, hereby certify that the foregoing is a true, 
I 
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accurate and complete transcript of the record in the action at 
law pending in the aforesaid court under the style of: 
Commonwealth of Virginia, 
v. 
Hurdle Hensley 
as appears on file and of record in my office aforesaid and 
which I, as clerk of said Court, have been requested by coun-
sel, for the said defendant, to copy for the purpose of its pres-
entation, along with a petition for writ of error and super-
sedeas to the judgment awarded in said action, to the Supreme 
Court of Appeals. of Virginia. 
And I further certify that it Affirmatively appears from 
-the papers filed in said action that counsel of record for said 
plaintiff had due written notice of the intention of 
1,age 159 ~said defendant,. to apply for the foregoing, trans-
cript of record and, further, that such counsel had 
due written notice of the time and place at which the forego-
ing bills of exception were tendered to the judge of said court 
to be signed, sealed, and enrolled and made a part of the 
record in this cause. 
Given under my hand this 27th day of June, 1941._ 
A Copy-Teste : 
M. B. WATTS, Clerk. 
I. L. BEVERIDGE 
Clerk of the Circuit Court of ffigh-
land County, Virginia. 
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